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1 THURSDAY, MARCH 9, 2000 8:55 

A.M. 

2 (THE FOLLOWING PROCEEDINGS WERE HELD IN THE 

3 COURTROOM, IN THE PRESENCE OF THE JURY) 

4 THE COURT: OKAY. WE'RE A LITTLE LATE, BUT WE 

5 ARE READY TO GO. MR. HARDY. 

6 

7 CLOSING ARGUMENT BY MR. HARDY (CONTINUED) 

8 MR. HARDY: MAY IT PLEASE THE COURT, COUNSEL. 

9 GOOD MORNING, LADIES AND GENTLEMEN. I WILL 
PICK 

10 RIGHT UP RIGHT WHERE I LEFT OFF YESTERDAY. I WAS GETTING 

11 READY TO SHOW YOU A CHART VERY SIMILAR TO THE ONE WE 

OPENED 

12 WITH. 
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HAVE I GOT IT WHERE EVERYBODY CAN SEE IT? 

I THINK THESE ARE THREE VERY BASIC POINTS THAT 

YOU WILL CONSIDER AND THINK ABOUT WHEN YOU'RE IN THE 
ROOM. 

"LESLIE WHITELEY WAS WARNED OF HEALTH RISKS." 
THAT SHOULD SAY "THE JULY 1, '69 PACKAGE 


13 

14 
I 

15 HOPE 

16 JURY 

17 

18 

WARNINGS 

19 AND THOSE THEREAFTER WERE INADEQUATE." SHE DOESN'T MAKE 

20 THAT CLAIM. YOU WERE INSTRUCTED SHE CAN'T MAKE THAT 
CLAIM, 

REALLY ISN'T ANY ISSUE ABOUT THAT, EXCEPT TO THIS 
I GUESS SHE'D SAY, "WELL, BUT I DIDN'T SEE IT." 
"PHILIP MORRIS AND R.J. REYNOLDS DID NOT TELL 
LESLIE WHITELEY IT WAS SAFE TO SMOKE." 

I THINK MS. CHABER CONCEDED THAT IN HER CLOSING 
SHE SAYS WHAT WE TOLD HER WERE HALF-TRUTHS. 

I'LL TALK ABOUT THAT LATER. OF COURSE, IF WE 


21 

22 

23 
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25 
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ARGUMENT. 


TELL HALF-TRUTHS, THE OTHER HALF IS THE WARNING LABEL. 

AND "LESLIE WHITELEY HAD THE FREE WILL AND 
ABILITY TO QUIT SMQKING." 

AND SHE PRQVED THAT, BECAUSE SHE DID IT WHEN 

WANTED TQ AND WHEN SHE HAD CHRQNIC BRQNCHITIS. 

THE QUESTIQN FQR YQU IS REALLY: CQULD SHE HAVE 
QUIT EARLIER? DID SHE HAVE THE FREE WILL TQ QUIT EARLIER? 
BUT I WQULD LIKE FQR YQU TQ KEEP THQSE THREE PQINTS IN 


8 BECAUSE I THINK THEY'RE VERY BASIC. 

9 I WILL SHQW YQU QNE QTHER CHART FRQM MY QPENING 

10 QNLY FQR PURPQSES QF HELPING YQU UNDERSTAND WHAT I INTEND 
TQ 

11 DQ AND WHAT MR. FURR INTENDS TQ DQ. 

12 REMEMBER, I SAID THAT ALL THE EVIDENCE IN THIS 

13 CASE, APART FRQM ASBESTQS — WHICH I CQNTINUE TQ MAINTAIN 

14 HAS NQTHING TQ DQ WITH THIS CASE. I THINK THE ASBESTQS 

15 CLAIM IS AN EXAMPLE QF QVERREACHING BY PLAINTIFFS. I 
DQN'T 

16 THINK THERE IS ANY LEGITIMATE CLAIM, BUT IT'S NQT MY JQB 
TQ 

17 DEFEND THEM QR TAKE CARE QF THAT ISSUE. 

18 APART FRQM THAT, ALL THE EVIDENCE I THINK WAS 
QN 

19 THESE FQUR PQINTS (INDICATING). 

20 AND HERE IS WHAT I PRQPQSE TQ DQ IN THE NEXT 
FEW 

21 MINUTES. I'M GQING TQ TALK ABQUT PART QF THIS FIRST 
ISSUE, 

22 "THE CQMPANIES' RESPQNSES TQ HEALTH CQNCERNS," ESPECIALLY 

23 THE QUESTIQN QF WHETHER WE WERE BEHAVING IN SQME KIND QF 

24 FRAUDULENT QR DECEITFUL QR IMPRQPER MANNER. 

25 A LITTLE BIT ABQUT SAFER CIGARETTES, BUT MQST 
QF 

26 THAT WILL BE MR. FURR. WE'VE SPLIT THIS UP, AGAIN IN 
QRDER 

27 TQ TRY TQ AVQID STEPPING QN EACH OTHER'S TQES, SAYING THE 

28 SAME THINGS TQ YQU QVER AND QVER AGAIN. 
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1 I'M GQING TQ DEAL WITH AWARENESS AND CAUSATIQN 

2 AND MR. FURR IS GQING TQ TALK ABQUT PERSQNAL CHQICE. I 

3 WQN'T HAVE A LQT TQ SAY ABQUT THAT. 
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4 PLAINTIFF, AS YOU KNOW, WENT FIRST IN PUTTING 
ON 

5 THE EVIDENCE. THAT'S WHY THERE ARE SOME EXHIBITS THAT 
HAVE 

6 A PLAINTIFFS' NUMBER. THEY'RE CALLED PLAINTIFFS' EXHIBIT 

7 SUCH-AND-SUCH, EVEN THOUGH WE MAY HAVE HAD JUST AS MUCH 

8 INTEREST IN IT. 

9 YOU NOTICE THAT WE PUT PLAINTIFFS' EXHIBIT 35 

10 INTO EVIDENCE WHEN DR. CARCHMAN WAS TESTIFYING. 

PLAINTIFFS' 

11 EXHIBIT 35 IS THE 1961 HELMUT WAKEHAM RESEARCH AND 

12 DEVELOPMENT MEMORANDUM. 

13 AND AFTER DR. CARCHMAN TESTIFIED, MS. MASON PUT 

14 IT ON THE ELMO, ON THE OVERHEAD, AND SHOWED YOU OR 
PUBLISHED 

15 PARTS OF IT. IT'S NOT REALLY EXCITING READING, BUT WE PUT 

16 IT IN BECAUSE, AS DR. CARCHMAN INDICATED, THAT'S REALLY, I 

17 THINK, THE BLUEPRINT OF THE R&D WORK THAT PHILIP MORRIS 
DID 

18 FROM AT LEAST 1961 ON. 

19 AND I THOUGHT IT WAS IMPORTANT TO LET YOU SEE 

20 THAT THE COMPANY WAS BEING RATHER UP FRONT AT THAT POINT 

21 ABOUT THE FACT THAT THERE WERE LUNG CANCER DANGERS FROM 

22 CIGARETTE SMOKING AND OTHER DANGERS, AND ACKNOWLEDGING THE 

23 EXISTENCE OF ANIMAL CARCINOGENS, AND SAYING WHAT WE NEED 
TO 

24 TRY TO DO IS MAKE WHAT HE CALLED A MEDICALLY ACCEPTABLE 

25 CIGARETTE. 

26 IF YOU DO GO BACK AND LOOK AT IT, YOU'LL SEE 
IT ' S 

27 SORT OF A PRIMITIVE DOCUMENT COMPARED TO THE WAY WE JUDGE 
IT 

28 TODAY. HE WAS NAIVE ABOUT HOW LONG IT WOULD TAKE OR WHAT 
IT 
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1 WOULD TAKE. 

2 BUT I THINK IT'S IMPORTANT, BECAUSE IT SHOWS 
THE 

3 COMPANY'S GOOD INTENTIONS. THAT'S PART OF WHAT'S 

APPARENTLY 

4 ON TRIAL HERE. 

5 YOU HEARD SOME LENGTHY TESTIMONY FROM DRS. 

6 TOWNSEND AND DEBETHIZY FOR REYNOLDS AND FROM DRS. WHIDBY 
AND 

7 CARCHMAN FOR PHILIP MORRIS ABOUT TRYING TO MAKE A SAFER 

8 CIGARETTE. 

9 AND I WILL LEAVE MOST OF THAT TO MR. FURR, BUT 

I 

10 DO WANT TO SAY A FEW THINGS ABOUT DRS. WHIDBY AND 
CARCHMAN, 

II ESPECIALLY AFTER WHAT I THINK WAS THE RATHER EXTRAORDINARY 

12 TESTIMONY BY DR. FARONE, WHO WAS, YOU WILL RECALL, HAPPY 

AT 

13 PHILIP MORRIS UNTIL 1984, WHEN HE DIDN'T GET THE PROMOTION 

14 THAT HE THOUGHT HE WAS GOING TO GET. AND HE GOT MAD AND 

HE 

15 HIRED A LAWYER AND HE THREATENED TO FILE A COMPLAINT 
AGAINST 

16 THE COMPANY AND THEY FIRED HIM. 

17 I DON'T KNOW WHETHER THEY TREATED HIM RIGHT. 

18 MAYBE THEY DIDN'T. IN ANY EVENT, THEY FIRED HIM. 

19 AND HE SAID, "OKAY, THE DIE IS CAST." THAT THE 

20 WAS 16 YEARS AGO. 
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21 NOW, HE COMES IN HERE AND TELLS YOU, "WELL, YOU 

22 KNOW, THERE IS A LOT OF STUFF THEY COULD HAVE DONE BETTER 

23 WHILE I WAS THERE. THERE'S A LOT THEY COULD HAVE DONE 

24 BETTER SINCE I LEFT. I KNOW THAT BECAUSE IT'S ON THE 

25 INTERNET. I LOOKED AT DOCUMENTS SO I CAN TELL YOU WHAT IT 

26 IS THEY SHOULD HAVE DONE." 

27 AND THAT'S PART OF WHY WE BROUGHT YOU DR. 

WHIDBY 

28 AND DR. CARCHMAN. ONE REASON THAT WE DIDN'T GO INTO A LOT 

5480 

1 OF DETAIL WITH RESPECT TO SPECIFIC EFFORTS BY PHILIP 
MORRIS 

2 TO MAKE A SAFER CIGARETTE IS BECAUSE NOT ONLY DID YOU HEAR 

3 THAT FROM DRS. TOWNSEND AND DEBETHIZY FOR REYNOLDS, BUT 
YOU 

4 ALSO HEARD IT ON CROSS-EXAMINATION FROM DR. FARONE. 

5 REMEMBER, HE ACKNOWLEDGED THAT THE COMPANY WAS 

6 WORKING TO MAKE SAFER CIGARETTES BEFORE HE GOT THERE, 

WHILE 

7 HE WAS THERE AND AFTER HE LEFT. HE SAID HE STARTED OFF 
WITH 

8 60 PEOPLE WORKING FOR HIM. BY THE TIME HE LEFT, HE HAD 

9 200. AND HE SPENT ALMOST ALL HIS TIME, AND SO DID THEY, 

IN 

10 TRYING TO MAKE A SAFER CIGARETTE. 

11 AND HE TALKED ABOUT FILTRATION AND EXPANDED 

12 TOBACCO AND RECONSTITUTED TOBACCO AND POROUS PAPER AND 

13 LOWERING THE TEMPERATURE OF COMBUSTION. 

14 AND HE TALKED ABOUT DELTA AND BETA, THE 

15 PREDECESSORS TO ACCORD, WHICH YOU SAW AND HEARD ABOUT FROM 

16 DR. WHIDBY LATER. 

17 AND IT'S INTERESTING, MR. BROWN DIDN'T MENTION 

18 THAT DR. FARONE'S TESTIMONY ABOUT THE FILTER VENTILATION 
WAS 

19 VERY DIFFERENT THAN PLAINTIFFS' THEORY. 

20 REMEMBER, DR. FARONE SAID THAT HE WAS 
RESPONSIBLE 

21 FOR INVENTING THAT LASER PROCESS THAT PUT THE HOLES IN THE 

22 FILTER IN THE RIGHT PLACE, HE THOUGHT IN THE MIDDLE. HE 
WAS 

23 VERY PROUD OF THAT WORK. 

24 AND CONTRARY TO WHAT YOU HEARD EARLIER, HE 
SAID, 

25 NO, THE HOLES WERE WHERE THEY BELONG. IF YOU PUT THEM AT 

26 ONE END, YOU BLOCK THEM WITH YOUR LIPS. IF PUT THEM AT 

THE 

27 OTHER END, YOU MIGHT BLOCK THEM WITH YOUR FINGERS. 

28 I DON'T KNOW WHETHER ANY OF YOU HAVE OBSERVED A 
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1 SMOKER AT ANY POINT SINCE DR. BENOWITZ' CROSS-EXAMINATION, 

2 WHEN I ASKED HIM, "DON'T SMOKERS IN FACT TAKE THEIR 
FINGERS 

3 OFF THE CIGARETTE WHEN THEY GET READY TO PUFF?" I HAVE 

4 NEVER UNDERSTOOD THIS ARGUMENT ABOUT BLOCKING VENT HOLES 

5 WITH YOUR FINGERS, BECAUSE I DON'T THINK ANYBODY DOES IT 

6 EVER. 

7 BUT IN ANY EVENT, I THINK PHILIP MORRIS AND 

R. J. 

8 REYNOLDS HAVE DONE WHATEVER THEY CAN IN THAT REGARD, AND I 

9 THINK THAT'S SORT OF A RED HERRING. 

10 DR. FARONE ALSO THOUGHT, REMEMBER, THAT THE 

11 COMPANY SHOULD HAVE USED THE NATURALLY OCCURRING 

12 DENITRIFICATION PROCESS. AND REMEMBER, THAT'S THE THING 
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13 THEY DISCOVERED SORT OF ACCIDENTALLY, WHERE THE MICROBES 
EAT 

14 THE NITRATES. 

15 SO AGAIN, WE BROUGHT YOU DR. WHIDBY, WHO SPENT 

16 MORE TIME ON THAT. HE WAS MORE INTIMATELY INVOLVED IN 
THAT 

17 PROCESS THAN ANYBODY ELSE. AND YOU HEARD THAT HE WAS 
INDEED 

18 

19 

20 
21 
22 
BAD 

23 

24 

25 

26 

27 

28 

R. J. 
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THEY 
12 
"WELL, 

13 THEY DON'T TEST THEIR PRODUCTS. THEY DON'T TEST THE 

14 COMMERCIAL BRANDS," ON ITS FACE, THAT SOUNDS PRETTY 

15 DAMMING. 

16 UNTIL YOU ANALYZE IT AND REALIZE THAT, EVEN 
WHEN 

17 THE TESTING HAS BEEN DONE BY THE FEDERAL GOVERNMENT, THEY 

18 DON'T GO BUY BRANDS OFF THE SHELF. THEY USE THE KENTUCKY 

19 REFERENCE CIGARETTE. AND THE REASON THEY DO IT, AS YOU 

20 HEARD, IS BECAUSE THEY NEED A BENCHMARK OR A YARDSTICK. 

21 THEY NEED A MEASURING DEVICE. 

22 SO IF THERE IS A REPORT ON A STUDY, YOU CAN 

23 DUPLICATE IT; YOU CAN DO IT OVER AGAIN. THE REFERENCE 

24 CIGARETTE DOESN'T CHANGE. YOU KNOW EXACTLY WHAT YOU'VE 

25 GOT. 

26 AND PHILIP MORRIS HAS TESTED THAT IN EVERY 

27 CONCEIVABLE WAY. AND THEY'VE ALSO TESTED ALL THE 

28 INGREDIENTS. I'M GOING TO SAY A LITTLE MORE ABOUT 
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1 INGREDIENTS IN A FEW MINUTES. AND, YES, INDEED, THEY'VE 

2 ALSO STARTED TESTING THE COMMERCIAL BRANDS NOW ALSO. 

3 BUT YOU HEARD FROM DR. DEBETHIZY OF REYNOLDS 
AND 

4 YOU HEARD FROM DR. CARCHMAN THAT THERE IS NO CONSENSUS, 
NOT 

5 WITHIN THE COMPANIES, NOT WITHIN OUTSIDE INDEPENDENT 


FRUSTRATED BECAUSE NOD DIDN'T WORK. BUT THAT WAS THE 
PROBLEM; IT DIDN'T WORK. 

SOMETIMES, THEY COULDN'T GET THE BUGS TO EAT IT 
ALL AND SOMETIMES THEY COULDN'T GET THE BUGS TO STOP 
EATING. AND WORSE THAN THAT, THEY COULDN'T CONTROL THE 

SMELL OR THE BAD TASTE. 

SO THEY CONTINUED WITH THE CRYSTALLIZATION 
PROCESS THAT THEY HAD IN PLACE SINCE BEFORE DR. FARONE WAS 
THERE AND THEY'VE CONTINUED TO WORK WITH THE FARMERS. 

AND I THINK MR. BROWN MISSPOKE. THEY'VE WORKED 
WITH THE FARMERS FOR MANY YEARS, BOTH PHILIP MORRIS AND 


REYNOLDS. 

THE ONLY THING I CAN THINK OF IS THAT WHEN HE 
SAYS REYNOLDS JUST STARTED WORKING WITH THE FARMERS LAST 
YEAR, PERHAPS HE'S CONFUSING THAT WITH THE STATEMENT BY 

OF THE REYNOLDS' WITNESSES THAT THEY HAD JUST CONCLUDED A 
RESEARCH PROJECT LAST YEAR ON DRYING TOBACCO. 

BUT THEY HAVE BEEN WORKING WITH THE FARMERS FOR 
MANY YEARS TO IMPROVE THE CURING METHODS AND TRY TO GET 

NITRATES OUT OF TOBACCO. 

PLAINTIFFS' COUNSEL HAS ATTACKED PHILIP MORRIS 
FOR NOT DOING THE KIND OF TESTING THAT DR. FARONE SAID 

SHOULD HAVE DONE. AND I ADMIT THAT, IF YOU JUST SAY, 
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SCIENCE 

6 AND NOT WITHIN THE GOVERNMENT ABOUT WHAT THE PROPER 
PROTOCOL 

7 IS OR WHAT THE PROCEDURE OUGHT TO BE, HOW THE TESTS OUGHT 
TO 

8 BE RUN. 

9 THAT IN FACT IS WHAT THAT WASHINGTON, D.C. 

10 MEETING A WEEK AGO LAST WEDNESDAY WAS ALL ABOUT THAT THEY 

11 WERE BOTH ATTENDING, WITH DR. BENOWITZ AND OTHERS, TO TRY 
TO 

12 DETERMINE, WITH THE HELP OF THE NATIONAL ACADEMY OF 

13 SCIENCES, WHAT'S THE BEST WAY TO TEST. "CAN WE REACH SOME 

14 KIND OF UNDERSTANDING OR AGREEMENT ON THAT?" 

15 THERE WAS A GREAT DEAL SAID IN THIS TRIAL ABOUT 
A 

16 COUPLE OF POINTS THAT I NOTICED WEREN'T MENTIONED IN 

17 CLOSING. I'M TALK TO TALK ABOUT THEM, BECAUSE I THINK 
IT ' S 

18 AN EXAMPLE OF THROWING SOMETHING AT THE WALL TO SEE IF IT 

19 STICKS. IF IT DOESN'T, THEN YOU MOVE ON; FORGET IT. 

20 AMMONIA AND INGREDIENTS. YOU KNOW, YOU HEARD A 

21 LOT ABOUT THAT UNTIL IT CAME TIME FOR PLAINTIFFS' CLOSING 

22 ARGUMENT. THEY STARTED OFF, AS I UNDERSTOOD, WITH THE 

23 THEORY THAT WE WERE DOING SOMETHING DEVIOUS AND AWFUL, 

24 SECRETLY MANIPULATING NICOTINE WITH AMMONIA. 

25 AND DR. BENOWITZ SAID THAT HE THOUGHT AMMONIA 

26 MIGHT BE USED TO INCREASE THE IMPACT OF NICOTINE. 

27 BUT ON CROSS-EXAMINATION, HE ACKNOWLEDGED THAT 

28 WHEN HE HAD SAID THAT ELSEWHERE ABOUT THREE YEARS AGO, 
CATHY 
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1 ELLIS OF PHILIP MORRIS CALLED HIM UP AND OFFERED TO ADD 

2 AMMONIA TO EXPERIMENTAL CIGARETTES AND HAVE THEM TESTED 

3 WHEREVER DR. BENOWITZ WANTED IT DONE AND REPORT ON THE 

4 RESULTS. 

5 AND THEY AGREED ON DR. RICKERT'S LABORATORY, 

THE 

6 SAME LABORATORY THAT DID THE TESTING FOR THE COMMONWEALTH 
OF 

7 MASSACHUSETTS. AND CATHY ELLIS SENDS THOSE 
AMMONlA-TREATED 

8 CIGARETTES TO DR. RICKERT. 

9 AND REMEMBER, DR. BENOWITZ SAID, "YES, THE TEST 

10 RESULTS CAME BACK SHOWING NO INCREASE IN THE PH FROM 

11 AMMONIA, NO INDICATION THAT AMMONIA WOULD CAUSE NICOTINE 

TO 

12 RELEASE FASTER OR IN GREATER AMOUNTS INTO THE 
BLOODSTREAM," 

13 AND HE DIDN'T DOUBT THE RESULTS OF THAT TEST. 

14 DR. FARONE THEN MAY BE THE PERSON WHO ENDED 
THAT 

15 THEORY FOR THE PLAINTIFFS, BECAUSE DR. FARONE SAID, "WELL, 

16 THAT WAS ONE OF THE REALLY GOOD THINGS WE WERE DOING 

THERE, 

17 BECAUSE I THOUGHT, EVEN THOUGH SOME OF THE PUBLIC HEALTH 

18 SERVICE PEOPLE DIDN'T AGREE WITH ME, I THOUGHT," SAID DR. 

19 FARONE, "AND SO DID SOME OTHER PEOPLE AT PHILIP MORRIS 
THAT 

20 YOU OUGHT TO GET THE TAR LEVELS DOWN AS FAR AS YOU COULD, 

21 BUT IF YOU COULD KEEP THE NICOTINE LEVELS UP, SO THAT MORE 

22 PEOPLE WOULD SMOKE LOW-TAR CIGARETTES, THAT THAT WOULD BE 

A 

23 GOOD THING." 
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24 AND HE SAID, "THAT'S HOW THEY WORKED TO CONTROL 

25 NICOTINE AT PHILIP MORRIS, THROUGH AMMONIA." 

26 AND THEN DR. CARCHMAN SAID, "WELL, IT'S ALL A 
LOT 

27 OF EMPTY NOISE ANYWAY, BECAUSE AMMONIA AFFECTS THE FLAVOR 

28 AND IT AFFECTS THE RELEASE OF PECTIN, SO YOU CAN BIND THE 

5485 

1 TOBACCO TOGETHER, BUT IT DOESN'T SPEED UP THE RELEASE OF 

2 NICOTINE, AND IT DOESN'T INCREASE THE AMOUNT OF NICOTINE 

3 RELEASED." 

4 AND YOU ALSO HEARD FROM ALL THREE WITNESSES, 

5 BENOWITZ, FARONE AND CARCHMAN, THAT THERE HASN'T BEEN ANY 

6 SECRET ABOUT THE USE OF AMMONIA BY PHILIP MORRIS OR ANY OF 

7 THE OTHER COMPANIES. 

8 SO I DON'T KNOW WHERE ALL OF THAT IS GOING, 

9 UNLESS IT WAS THAT THIS WAS SOMETHING THAT SOME PEOPLE 

10 THOUGHT WAS A GOOD IDEA, SO PEOPLE THOUGHT WAS A BAD IDEA. 

11 WHO CARES, BECAUSE IT DIDN'T WORK. 

12 NOW, THE OTHER POINT THAT I NOTICED SEEMED TO 

13 DISAPPEAR FROM THE CLOSING, AFTER A LOT OF TALK OF 

14 INGREDIENTS — I MEAN, IN THE EVIDENCE WAS THE INGREDIENTS 

15 TOPIC. 

16 YOU REMEMBER DR. FARONE, WHILE HE WAS 
TESTIFYING, 

17 WAS SHOWN WHAT WAS CALLED AN INGREDIENTS LIST FROM THE 

18 PHILIP MORRIS INTERNET WEBSITE UP ON THE SCREEN. IT WAS 

19 PLAINTIFFS' EXHIBIT 1911. 

20 AND HE LOOKED AT IT. "WELL, THERE IS ONLY 
ABOUT 

21 SIX INGREDIENTS ON HERE. THESE ARE SO BROAD IN FORM, YOU 

22 CAN'T TELL WHAT'S IN IT." 

23 AND I THOUGHT HE WAS MAYBE CREATING THE 

24 IMPRESSION THAT SOMEHOW THAT WAS THE ONLY THING THAT THE 

25 PUBLIC WOULD HAVE BY WAY OF INGREDIENTS ON THE PHILIP 
MORRIS 

26 INTERNET. 

27 SO YOU REMEMBER THAT WHEN DR. CARCHMAN 
TESTIFIED, 

28 HE IDENTIFIED PLAINTIFFS' EXHIBIT 1627 AS NOT ONLY THE 
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1 COMPLETE LIST OF INGREDIENTS THAT ANY COMPANY USES IN ANY 

2 CIGARETTE, WHICH WAS RELEASED TO THE PUBLIC IN 1994, TO 
THE 

3 FEDERAL GOVERNMENT IN 1993, BUT IT'S ALSO THE SAME LIST 

4 THAT'S ALSO ON THE PHILIP MORRIS INTERNET WEBSITE. 

5 AND DR. CARCHMAN DESCRIBED FOR YOU, I THINK IN 

6 GREAT DETAIL, MAYBE MORE THAN YOU WANTED TO HEAR, THE SIX 
OR 

7 SEVEN-STEP PROCESS BY WHICH PHILIP MORRIS HAS TESTED 

8 INGREDIENTS FOR YEARS. 

9 AND I THINK IT WAS RATHER CLEAR THAT, INSOFAR 
AS 

10 THE SCIENTISTS WHO REALLY KNOW ANYTHING ABOUT IT, 

11 INGREDIENTS ARE NOT THE PROBLEM WITH CIGARETTES. IT'S 

12 SOMETHING IN THE TAR OR THE GAS. IT'S CERTAINLY NOT THE 

13 INGREDIENTS. 

14 YOU REMEMBER THAT EXHIBIT 3743 IS THE REPORT 
THAT 

15 THOSE TOXICOLOGISTS AND OTHER SCIENTISTS AND DOCTORS ON 

THE 

16 PANEL SENT TO PHILIP MORRIS AND LORILLARD TWICE, IN 1994 
AND 

17 1998. AND THAT'S THE REPORT THAT IS EXHIBIT 3743, SAYING 
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18 THAT THEY HAD VISITED COMPANIES INDIVIDUALLY AND 

19 SEPARATELY. THEY HAD STUDIED ALL OF THE BIOLOGICAL WORK, 

20 ALL OF THE LITERATURE. THEY SET OUT ALL THE THINGS THAT 

21 THEY CONSIDERED — AND IF YOU'RE INTERESTED, IT'S IN THAT 

22 REPORT — AND THEY CONCLUDED THAT IN THE AMOUNTS USED IN 

23 CIGARETTES, NONE OF THOSE INGREDIENTS PRESENT ANY RISK OF 

24 HARM TO THE SMOKER. 

25 NOW, I WANT TO TALK ABOUT SEVERAL DOCUMENTS, 

AND 

26 I WANT TO START OFF BY TALKING ABOUT TWO THAT YOU DIDN'T 

27 HEAR ANYTHING ABOUT IN CLOSING, BUT I DON'T KID MYSELF. 

28 THEY'RE TROUBLESOME DOCUMENTS. THEY'RE TROUBLESOME TO ME. 
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1 I'M SURE THEY'RE TROUBLESOME TO YOU. I THINK I SHOWED 
THEY 

2 WERE TROUBLESOME TO ME. I ASKED DR. CARCHMAN ABOUT THEM 
IN 

3 DETAIL. 

4 THEY ARE THE HANDWRITTEN NOTES, WHERE TOM 
OSDENE 

5 SAYS SOMETHING ABOUT DESTROYING INBIFO DOCUMENTS THAT THEY 

6 HAD, AND THE BILL DUNN BURY MEMO, WHERE HE SAID, "CAROLYN 

7 LEVY WANTS TO DO THIS NICOTINE WORK, AND IF WE DON'T LIKE 

8 THE RESULTS, WE'LL WANT TO BURY IT." 

9 THERE ISN'T REALLY ANYTHING I CAN SAY IN 
DEFENSE 

10 OF THAT KIND OF THOUGHT. THAT'S WRONG-HEADED, IT'S CLEAR. 

11 IT'S IMPORTANT TO ME, THOUGH, AND THAT'S WHY I 

12 BROUGHT YOU DRS. WHIDBY AND CARCHMAN FOR THAT 
UNDERSTANDING 

13 THAT THAT DOESN'T REPRESENT THE WAY THAT PHILIP MORRIS 
DOES 

14 BUSINESS. 

15 I CAN'T — I CAN'T CLAIM AND I WOULDN'T BE ABLE 

16 TO CLAIM IT, EVEN IF YOU HADN'T SEEN THOSE DOCUMENTS, THAT 

17 THERE ISN'T ANYBODY THAT EVER HAD A WRONG-HEADED THOUGHT 
AT 

18 THE COMPANY. THE IMPORTANT THING IS: WHAT WAS THE 
COMPANY 

19 DOING? 

20 I THINK THAT YOU HEARD FROM DR. CARCHMAN, 

FIRST, 

21 THAT HE WAS ANGERED BY THE BILL DUNN MEMO. THAT'S WHY HE 

22 WENT LOOKING FOR CAROLYN LEVY'S WORK, FOUND IT IN CENTRAL 

23 FILES, THE LABORATORY NOTEBOOK WITH ALL THE INFORMATION ON 

24 HER STUDIES. IT WASN'T BURIED. THAT DOESN'T EXCUSE BILL 

25 DUNN'S THOUGHT. 

26 AND DR. CARCHMAN FOR YEARS WAS RESPONSIBLE FOR 

27 INBIFO. AND AS PART OF THOSE RESPONSIBILITIES, HE HAD TO 

28 REVIEW ALL THE RESEARCH AND DEVELOPMENT DOCUMENTS BACK TO 
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1 THE TIME THAT PHILIP MORRIS PURCHASED INBIFO IN 1971. 

2 AND YOU REMEMBER, HE SAID THAT IT'S A GLP, A 
GOOD 

3 LABORATORIES PRACTICES CERTIFICATION COMPANY, WHICH MEANS 

4 THAT IT HAS TO UTILIZE A SEQUENTIAL NUMBERING SYSTEM 

5 WHENEVER ANY WORK IS STARTED, AND YOU ADD TO THAT NUMBER 

6 WITH ALL THE WORK THAT PROCEEDS ON THE SAME PROJECT, SO 
THAT 

7 IF SOMEBODY DECIDED TO DESTROY ORIGINAL DOCUMENTS, YOU'D 

8 HAVE A GAP IN THE NUMBERING SYSTEM. 

9 AND HE SAID THERE WAS NO GAP AND THAT HE WAS 
10 SATISFIED THAT NOTHING IN THE WAY OF ORIGINAL DOCUMENTS 
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HAD 

11 BEEN DESTROYED. 

12 BUT YOU ALSO REMEMBER THAT DR. CARCHMAN WAS ON 

13 THE STAND AT A POINT BEING QUESTIONED BY ME, AND WE BROKE 

14 FOR LUNCH. AND I THINK I CLARIFIED AFTER LUNCH THAT HE 
WAS 

15 NOT TALKING ABOUT COPIES. 

16 OF COURSE, NOBODY CAN SAY THAT TOM OSDENE DID 
NOT 

17 DESTROY DOCUMENTS. FRANKLY, I SUSPECT HE DID. I TENDED 
TO 

18 AGREE WITH DR. FARONE. WHY WOULD HE SAY IT IN THE MEMO IF 

19 HE WASN'T DOING IT? BUT I THINK THE IMPORTANT THING IS 

THAT 

20 THERE IS NO REASON TO BELIEVE THAT ORIGINAL DOCUMENTS WERE 

21 DESTROYED. 

22 AND I BELIEVE THAT THERE IS NO REASON TO THINK 

23 THAT THAT KIND OF ATTITUDE EXPRESSED BY BILL DUNN OR TOM 

24 OSDENE WAS REPRESENTATIVE OF THE WAY THAT THE COMPANY 

25 GENERALLY DID BUSINESS. 

26 ESSENTIALLY, I THINK PLAINTIFFS' COUNSEL HAS 

27 SUGGESTED — WITHOUT MAYBE BEING QUITE THIS RUDE ABQUT IT, 

28 THEY REALLY SUGGESTED THAT THE CQMPANTES ARE JUST MQNSTERS 
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1 ENGAGING IN AN EVIL CQNSPIRACY AND WITHQUT ANY CQNCERN 
ABQUT 

2 PEQPLE'S HEALTH. 

3 AND I THINK THAT'S A GQQD WAY QF CREATING AN 

4 ATMQSPHERE, TRYING TQ CREATE AN ATMQSPHERE THAT THE FRANK 

5 STATEMENT ADVERTISEMENT AND THE CREATIQN QF THE TQBACCQ 

6 INDUSTRY RESEARCH CQMMITTEE ARE BAD THINGS, WHEREAS I 
THINK 

7 THEY'RE GQQD THINGS. 

8 I'M NQT GQING TQ SHQW YQU THE ADVERTISEMENT 

9 AGAIN. I DID THAT IN QPENING. PLAINTIFFS' CQUNSEL HAS 
DQNE 

10 IT SEVERAL TIMES. IT'S EXHIBIT 363. IF YQU ARE NQT 
ALREADY 

11 SICK QF IT, YQU'LL STUDY IT IN THE JURY RQQM. 

12 WHEN YQU DQ SQ, I ASK YQU TQ KEEP A CQUPLE QF 

13 THINGS IN MIND IN TRYING TQ DECIDE WHETHER THAT 

14 ADVERTISEMENT IS A FAIR STATEMENT. FIRST, KEEP IN MIND 

THAT 

15 THE QUESTIQN IS NQT: WQULD IT BE RIGHT TQ SAY THQSE 
THINGS 

16 NQW? THE QUESTIQN IS: WAS IT FAIR, WAS IT HQNEST, WAS IT 

17 RIGHT TQ SAY THQSE THINGS IN 1954? 

18 SQ YQU HAVE TQ REMEMBER THE STATE QF SCIENTIFIC 

19 KNQWLEDGE IN JANUARY QF 1954, WHEN I BELIEVE NQ HEALTH 

20 QRGANIZATIQN IN THE WQRLD HAD CQNCLUDED THAT CIGARETTE 

21 SMQKING CAUSED LUNG CANCER. THERE'S NQ DQUBT IT WAS A 

22 SCIENTIFIC CQNTRQVERSY, A VERY LEGITIMATE QNE. 

23 IT WAS DR. DAVIS HIMSELF, I BELIEVE, THE FIRST 

24 WITNESS FQR THE PLAINTIFF, WHQ SAID THERE WAS A LQT QF 

25 CQNTRQVERSY AT LEAST UNTIL 1964, WHEN THE FIRST SURGEQN 

26 GENERAL'S REPQRT CAME QUT. 

27 AND THE SECQND THING TQ THINK ABQUT WHEN 
LQQKING 

28 AT THAT FRANK STATEMENT ADVERTISING IS: DID THE CQMPANIES 
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1 DQ WHAT THEY SAID THEY WERE GQING TQ DQ? THAT'S THE 
SECQND 

2 HALF QF THE AD, WHEN YQU LQQK AT IT. DID THEY SET UP A 
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3 LEGITIMATE SCIENTIFIC FUNDING ORGANIZATION? 

4 YOU HEARD FROM ONE PERSON ON THAT, ON THAT 

5 SCORE. THAT WAS HARMON MCALLISTER, WHO HAS BEEN WITH CTR 

6 SINCE 1983. HE BECAME THE VICE PRESIDENT OF RESEARCH AND 

A 

7 DIRECTOR, AND HE TESTIFIED HERE ABOUT THE NATIONAL AND 

8 INTERNATIONAL REPUTATION OF THE MEMBERS OF THE BOARD. HE 

9 TESTIFIED ABOUT THAT NOT-FOR-PROFIT CORPORATION'S EFFORTS 
TO 

10 IMPROVE SCIENTIFIC KNOWLEDGE ON CANCER CAUSATION, ON 

11 PREVENTION, ON TREATMENT. 

12 HE TESTIFIED, I THOUGHT, ALSO SIGNIFICANTLY 
ABOUT 

13 THE LONG PROJECT THEY HAD, TRYING TO FIND AN ANIMAL MODEL 

14 FOR INHALATION STUDIES. THAT'S THE ONLY TESTIMONY YOU 
HAVE 

15 HEARD ABOUT THE QUALITY OF THE COUNCIL FOR TOBACCO 
RESEARCH. 

16 THERE WAS SOME CRITICISM OF THE COMPANIES ON 
THE 

17 BASIS THAT WE HAD SAID WE WERE GOING TO COOPERATE WITH THE 

18 PUBLIC HEALTH SERVICE IN THE FRANK STATEMENT BUT WE DIDN'T 

19 DO IT. 

20 THERE'S NOTHING IN THERE THAT SAID WE'D AGREE 

21 WITH THEM ALL THE TIME. THERE IS NOTHING IN THERE THAT 

22 SAYS, "IF WE DISAGREE, WE PROMISE NOT TO EXPRESS OUR 

23 DISAGREEMENT." WE DIDN'T GIVE UP THAT RIGHT. I DON'T 

KNOW 

24 HOW YOU COULD AGREE WITH THE PUBLIC SERVICE ALL THE TIME. 

25 LET'S TAKE THE EXAMPLE, FOR INSTANCE, OF 
LOW-TAR 

26 CIGARETTES AND AMMONIA. PART OF THE PUBLIC HEALTH SERVICE 

27 THOUGHT THAT WAS A GOOD IDEA, PART OF THE PUBLIC HEALTH 

28 SERVICE THAT WAS A TERRIBLE IDEA. 
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1 REMEMBER, THE TOBACCO WORKING GROUP EFFORT WITH 

2 THE GOVERNMENT? THAT WENT FROM 1968 TO 1977. AND THEN IT 

3 BROKE UP, BECAUSE THERE WAS DISAGREEMENT OVER WHETHER THE 

4 THING TO DO WAS TO TRY TO MAKE A SAFER CIGARETTE OR JUST 

5 CONCENTRATE ON GETTING PEOPLE TO STOP SMOKING. 

6 I WANT TO TALK TO YOU NEXT ABOUT ADVERTISING. 

I 

7 THINK THE EVIDENCE WAS CLEAR HERE THAT LESLIE WHITELEY 

8 STARTED SMOKING FOR THE SAME REASONS THAT MOST PEOPLE 
START 

9 SMOKING, AND ESPECIALLY THE REASONS THAT UNDERAGE YOUTH 
10 START TO SMOKE. 

II REMEMBER, MS. CHABER ASKED HER IN HER 
DEPOSITION 

12 AND LESLIE SAID SHE STARTED AS A RITE OF PASSAGE THAT KIDS 

13 GO THROUGH AND BECAUSE OF CURIOSITY, SHE SAID SHE HAD SEEN 

14 ADULTS SMOKE AND SHE HEARD ABOUT HER FOLKS SMOKING. 

15 AND SHE REMEMBERED CIGARETTES ON THE 
REFRIGERATOR 

16 IN THEIR HOUSE. SHE HAD AN OLDER SISTER WHO SMOKED. SHE 

17 HAD A GRANDMOTHER WHO SMOKED. SHE HAD AUNTS AND UNCLES 
WHO 

18 SMOKED. AND LIKE SO MANY KIDS WHO START SMOKING, SHE GOT 

19 HER FIRST CIGARETTE FROM ONE OF HER PEERS, FROM A FRIEND. 

20 AND I THINK THAT THOSE DESCRIPTIONS FIT 
PERFECTLY 

21 WHAT CLAUDE MARTIN, THE MARKETING GUY FROM UNIVERSITY OF 

22 MICHIGAN, TOLD YOU. 
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23 REMEMBER, HE SAID HE READ EVERYTHING HE COULD 
GET 

24 HIS HANDS ON ABOUT WHY PEOPLE START SMOKING, ESPECIALLY 
WHY 

25 YOUTH START SMOKING. AND THESE WERE THE REASONS. THERE 

26 ISN'T ANYTHING TERRIBLY COMPLICATED ABOUT IT. THEY DON'T 

27 ALL FIT LESLIE WHITELEY, BUT HE WENT THROUGH THEM AND MOST 

28 OF THEM FIT. 
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1 "SINGLE PARENT" OBVIOUSLY DOESN'T. NEITHER 
DOES 

2 "SOCIOECONOMIC STATUS." 

3 BUT "PEER SMOKING, ACCESS TO CIGARETTES, ROLE 

4 MODEL, TO APPEAR GROWN-UP, CURIOSITY." THOSE ARE THE SAME 

5 THINGS THAT LESLIE TALKED ABOUT IN HER DEPOSITION. 

6 WHAT'S NOT ON HERE, OF COURSE, IS ADVERTISING. 

7 DR. MARTIN SAID HE HAD NEVER SEEN ANY RESEARCH. HE DIDN'T 

8 THINK THERE IS ANY RESEARCH THAT SAYS THAT ADVERTISING 


GETS 

9 

10 


YOUTH OR ADULTS TO SMOKE. 

THERE'S LOTS OF RESEARCH SHOWING THAT 


ADVERTISING 


11 
12 

13 

14 
I 

15 

16 

17 

FRED 

18 

19 

20 

BEFORE 

21 THAT SHE SAW, WHEN SHE WAS TWO YEARS OLD. 

AS 

22 THOUGH SHE HAD SEEN IT A FEW MINUTES BEFORE SHE TESTIFIED. 

23 YOU REMEMBER THAT THEY SHOWED A LUCILLE 
BALL-DESI 


GETS PEOPLE WHO ARE SMOKING TO SWITCH BRANDS OR TO REMAIN 
LOYAL TO THE BRANDS THEY'RE SMOKING. 

NOW, LESLIE DID SAY THAT SHE THOUGHT SHE WAS 
INFLUENCED IN PART BY TELEVISION ADS AND BILLBOARDS. AND 

SUGGEST THAT THAT TESTIMONY AND THE SUGGESTION ALONG THE 
SAME LINES FROM DR. POLLAY IS JUST NOT CREDIBLE. 

REMEMBER, THEY WERE REDUCED TO SHOWING YOU A 

FLINTSTONE AD FROM 1961. '61 IS THE DATE DR. POLLAY GAVE 

IT. AND MS. WHITELEY, IN HER VIDEO DEPOSITION, AMAZINGLY 
REMEMBERED THAT AD WORD-FOR-WORD, AN AD FROM 37 YEARS 


IT WAS ALMOST 


ARNAZ 1953 COMMERCIAL — 

MS. CHABER: YOUR HONOR, 

COULD WE HAVE A SIDEBAR? 

THE COURT: YES. 

(COURT AND COUNSEL CONFER OUTSIDE 
THE PRESENCE OF THE JURY) 


24 

25 

26 

27 

28 
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1 
2 

3 

WHAT 

4 

5 

ATTRIBUTED 

6 TO MS. WHITELEY THAT 
CORRECTLY 


I HATE INTERRUPTING. 


THE COURT: 
MS. CHABER, 


WE ARE BACK ON THE RECORD. 

WHAT ARE YOUR OBJECTIONS AND ON 


BASIS? 


MS. CHABER: I'M OBJECTING TO QUOTES 


7 

8 
9 

DID 

10 

11 

12 

HAVE 


OR WERE IN EVIDENCE. 

THE COURT; 
MR. HARDY; 


I DO NOT BELIEVE WERE STATED 


OKAY. AND YOUR POSITION ON THAT? 
MY POSITION IS THAT MS. WHITELEY 


TESTIFY TO THAT IN THE VIDEO DEPOSITION. 

THE COURT: I'M GOING TO LEAVE THAT TO THE 

JURY. YOU ARE THE FINDERS OF THE FACTS AND THE PARTIES 
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13 A DISPUTE ABOUT WHETHER SOMETHING WAS IN EVIDENCE OR NOT, 

14 AND THAT WILL BE UP TO YOU TO RESOLVE, BASED ON YOUR 

15 COLLECTIVE RECOLLECTION OF THE EVIDENCE, AND PERHAPS ON 

YOUR 

16 NOTES THAT YOU MAY HAVE TAKEN. 

17 YOU MAY PROCEED, MR. HARDY. 

18 MR. HARDY: LET'S SEE. I WAS TALKING ABOUT 

THE 

19 DESI ARNAZ-LUCILLE BALL COMMERCIAL FROM 1953 THAT THEY 

20 MADE. IT WAS PLAYED DURING DR. POLLAY'S TESTIMONY. A 

21 RAWHIDE PROGRAM TELEVISION COMMERCIAL FROM 1963 FOR 

22 MARLBORO, A KENT AD FROM THE EARLY '60S ON THE DICK VAN 
DYKE 

23 SHOW. AND THE BENSON & HEDGES COMMERCIALS FROM THE '60S. 

24 AND THEN DR. POLLAY TALKED ABOUT ADS IN LOOK 
AND 

25 LIFE AND THE SATURDAY EVENING POST BETWEEN '59 AND 1968. 

26 AND HE SHOWED YOU CIGARETTE COMMERCIAL LINE-UPS FROM WHAT 

27 YEAR? 1963. 

28 NOW, IF THAT TESTIMONY WAS OFFERED STRICTLY FOR 
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1 THE PURPOSE OF INDICATING SOME EFFECT ON COMMON KNOWLEDGE, 

2 LIKE DR. HOFF HAD TESTIFIED TO, THAT'S ONE THING. 

3 BUT I BELIEVE THE SUGGESTION HERE WAS THAT 
LESLIE 

4 WHITELEY REMEMBERED AND RELIED ON THIS SORT OF THING, AND 

5 THAT'S WHAT I SUGGEST IS NOT CREDIBLE. 

6 COUNSEL MADE SOME REFERENCE TO DOCUMENTS THAT 
SHE 

7 CALLED "INDICATIONS OF YOUTH MARKETING." SHE DIDN'T SHOW 

8 YOU ANY. I'M NOT SURE SHE GAVE YOU ANY NUMBERS. BUT SHE 

9 TALKED ABOUT THE FACT THAT SHE HAD SOME PHILIP MORRIS 

10 DOCUMENTS THAT RELATED TO YOUTH MARKETING. 

11 AND AS YOU KNOW, THERE'S REBUTTAL BY THE 

12 PLAINTIFF. THIS IS MY ONLY OPPORTUNITY TO TALK TO YOU, SO 
I 

13 WANT TO DISCUSS THOSE, BECAUSE YOU HAVEN'T BEEN SHOWN ANY 

14 SUCH DOCUMENTS. AND IF YOU ARE OR IF YOU ARE DIRECTED TO 

15 DOCUMENTS FROM PHILIP MORRIS THAT YOU LOOK AT IN THE JURY 

16 ROOM, I JUST WANT TO ALERT YOU TO SOME THINGS. 

17 MOST OF THE DOCUMENTS ARE AUTHORED BY MYRON 

18 JOHNSTON, WHO IS NOT A MARKETING OR ADVERTISING PERSON. 

AND 

19 WE KNOW THAT, BECAUSE IT WAS DR. FARONE WHO TESTIFIED THAT 

20 MYRON JOHNSTON WAS A SCIENTIST AT PHILIP MORRIS WHO SPENT 

21 MOST OF HIS TIME READING LITERATURE ABOUT HOW PEOPLE, 

22 INCLUDING UNDERAGE SMOKERS, WERE USING PHILIP MORRIS 

23 CIGARETTES AND OTHER COMPANIES' CIGARETTES. 

24 AND HE STUDIED THINGS LIKE CENSUS REPORTS AND 

25 NATIONAL TRACKING STUDIES AND OTHER INDEPENDENT 

26 ORGANIZATIONS' STUDIES OF HOW PEOPLE WERE USING CIGARETTES 

27 AT ALL KINDS OF AGE LEVELS, INCLUDING SOMETIMES PEOPLE 
UNDER 

28 18, 12 TO 17. 
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1 AND MS. CHABER'S SUGGESTION TO YOU, I BELIEVE 

2 IMPLICITLY ANYWAY, IS THAT IT'S WRONG FOR A COMPANY TO 
LOOK 

3 AT THE SMOKING HABITS OF UNDERAGE KIDS BECAUSE THAT MEANS 

4 THEY'RE TARGETING THEM OR THEY'RE MARKETING TO THEM OR 

5 THEY'RE ADVERTISING TO THEM. 

6 AND I DON'T THINK THAT'S WHAT IT MEANS AT ALL. 

7 YOU WILL SEE THERE ARE NO MARKETING OR ADVERTISING 
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DOCUMENTS 

8 ON UNDERAGE PEOPLE. THERE ARE, INSTEAD, THESE STUDIES 

9 OCCASIONALLY OF DEMOGRAPHIC TRENDS, PREDICTING THE FUTURE, 

10 TRYING TO FIGURE OUT WHAT'S THE MARKET GOING TO BE LIKE IN 

11 THE FUTURE, WHEN THESE PEOPLE GET OLDER, WHEN THEY MOVE 
FROM 

12 15 TO 20, FROM 30 TO 40, AND SO ON. THAT'S ALL THAT IS, 
AND 

13 I THINK YOU'LL SEE THAT IN THE DOCUMENTS. 

14 IN FACT, SOME OF THEM ACKNOWLEDGE SPECIFICALLY, 

15 "HERE'S WHAT'S GOING ON WITH THIS AGE GROUP, BUT IT'S 

16 UNDERAGE AND WE CAN'T DO ANYTHING ABOUT IT. WE ARE JUST 

17 LOOKING TO SEE WHAT HAPPENED WHEN THEY MOVE UP. NEXT WILL 

18 THEY BE SMOKING MARLBOROS? WILL THEY BE SMOKING SALEMS?" 

19 ONE FINAL THOUGHT ABOUT — TWO FINAL THOUGHTS 

20 ABOUT ADS. DR. POLLAY ACKNOWLEDGED THE VOLUNTARY 
CIGARETTE 

21 ADVERTISING CODE OF 1964. 

22 NOW, REMEMBER, HE SAID, "WELL, I DON'T THINK 
THEY 

23 ENFORCED IT VERY WELL." AND HE PASSED AROUND AN EXAMPLE 
OF 

24 AN ADVERTISEMENT, I THINK, THAT LOOKS LIKE SONNY BONO. HE 

25 ACKNOWLEDGED THAT THE COMPANY SAID, IN '64, "WE ARE NOT 

26 GOING TO HAVE SPORTS FIGURES OR CELEBRITIES IN OUR ADS." 

27 THAT'S WHY YOU SAW ADS LIKE THAT, ONLY FROM AN 

28 EARLIER PERIOD. HE SAID, "YES, THEY AGREED THEY WEREN'T 
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1 GOING TO ADVERTISE IN THE MEDIA TO GROUPS WHERE THERE WAS 


A 

2 LARGE YOUTH AUDIENCE." 

3 YOU SAW AN EXAMPLE OF THAT WITH THE REYNOLDS 

4 LETTER PULLING THEIR SPONSORSHIP OF THE BEVERLY 
HILLBILLIES 

5 PROGRAM WHEN THE YOUTH MARKET OR THE YOUTH AUDIENCE GOT 
TOO 


6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
USE 

19 

20 
21 
22 

23 

SAYS 

24 

25 

26 

27 

28 
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1 


LARGE. THEY SAID THEY WEREN'T GOING TO ADVERTISE WITH 
MODELS UNDER THE AGE OF 25. 

AND ONE OF THE THINGS THAT MS. CHABER DID NOT 
POINT OUT TO YOU FROM THIS JOE CULLMAN 1971 TELEVISION 
PROGRAM THAT SHE READ FROM, IN PART, WAS PAGE 4. IT'S 
EXHIBIT 225. 

AND MR. CULLMAN SAYS: "OVER THE YEARS WE HAVE 
DISCONTINUED ALL CAMPUS PROMOTIONAL ACTIVITIES 
WHEN THIS WAS BROUGHT TO OUR ATTENTION AS NOT 
BEING APPROPRIATE. WE HAVE DISCONTINUED 
ADVERTISING IN COLLEGE NEWSPAPERS. WE HAVE 
DISCONTINUED THE USE OF CELEBRITIES, THE USE OF 
SPORTING FIGURES IN OUR ADVERTISING, AND THE 

OF TESTIMONIALS BY THEM. FURTHER THAN THAT, WE 
VOLUNTEERED TO GO OFF THE AIR" — HE IS TALKING 
ABOUT TELEVISION AND RADIO — "WHICH WAS A VERY 
BIG MOVE, TO ATTEMPT TO CLEAR THE AIR." 

NOW, ONE FINAL THOUGHT ABOUT ADS. PLAINTIFF 

THAT ADVERTISING WAS PART OF THE REASON FOR HER SMOKING. 
BUT THERE WEREN'T ANY ADS FOR MARIJUANA, OR LSD, FOR 
AMPHETAMINES OR ANY OF THE ILLICIT DRUGS. AND I SUGGEST 
THAT THIS IDEA THAT ADVERTISING IS WHAT GOT HER TO SMOKE 
CIGARETTES IS JUST NOT CREDIBLE. 

THERE IS ONE OTHER DOCUMENT THAT I WANT TO TALK 
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2 ABOUT. AND THAT'S WHAT I CALL THE PANZER MEMO. IT'S 

3 EXHIBIT 330. 

4 MS. CHABER SPENT A GOOD BIT OF TIME ON THAT. I 

5 SIMPLY WANT TO REMIND YOU, THAT MAY 1972 DOCUMENT IS BY A 

6 PUBLIC RELATIONS MAN WITH THE TOBACCO INSTITUTE, FRED 

7 PANZER. HE IS NEITHER A RESEARCH AND DEVELOPMENT 
SCIENTIST 

8 NOR AN EMPLOYEE OF ANY KIND WITH PHILIP MORRIS OR R.J. 

9 REYNOLDS. 

10 HE EXPRESSES HIS VIEW IN THAT DOCUMENT ABOUT 
THE 

11 WAY THE CONTROVERSY OUGHT TO BE HANDLED. AND HE ALSO 

12 INDICATES THAT HE THINKS THE COMPANIES OUGHT TO BACK — 

13 REMEMBER, A BOOK — OR A STUDY, I GET GUESS IT WAS — A 

14 POLLING STUDY BY ROPERS AND THAT MAYBE OUT OF THAT 
SOMETHING 

15 WOULD COME BACK THAT WOULD BE A COUNTER TO THE SURGEON 

16 GENERAL'S REPORT. 

17 YOU CAN REST ASSURED THAT IF IT EVER HAPPENED, 

18 YOU WOULD HAVE HEARD ABOUT IT. I UNDERSTOOD IT AS BEING 
AN 

19 IDEA THAT NOBODY FOLLOWED THROUGH ON, OF COURSE. 

20 ONE OTHER PART OF THAT DOCUMENT, 330, THAT I 

21 WOULD LIKE FOR YOU TO CONSIDER IS THAT — YOU DIDN'T SEE 
IT 

22 ON THE SCREEN — IT'S THE REFERENCE TO TWO THEORIES ABOUT 

23 CANCER CAUSATION. 

24 HE TALKED ABOUT THE CONSTITUTIONAL HYPOTHESIS 
AND 

25 THE MULTIFACTORIAL HYPOTHESIS. AND THE REASON I'M 

POINTING 

26 IT OUT TO YOU IS BECAUSE YOU CAN'T TELL FROM THAT DOCUMENT 

27 WHOSE IDEA IT IS. IT'S NOT FRED PANZER'S IDEAS. IT'S NOT 

28 TOBACCO'S IDEA. IT IS — THEY'RE EACH CONCEPTS THAT CAME 
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1 FROM SCIENTISTS. ONE OF THEM FROM SIR RONALD FISHER IN 

2 ENGLAND. 

3 AND THERE'S ANOTHER EXHIBIT IN EVIDENCE ON THAT 

4 SCORE. IT'S CHAPTER 9 OF THE '64 SURGEON GENERAL'S 
REPORT. 

5 IT'S EXHIBIT 3284.01. IF YOU'RE INTERESTED IN THAT, IT'S 
AT 

6 PAGES 190 AND 193, TALKING ABOUT THOSE TWO THEORIES ON 

7 CANCER CAUSATION WHICH WERE PREVALENT IN THE '50S AND THE 

8 '60S. 

9 LET ME GO TO AWARENESS NOW. I THINK THAT THE 

10 EFFORT HERE HAS BEEN TO DRAW A PICTURE OF MS. WHITELEY AS 
A 

11 WOMAN WHO WAS LESS AWARE OF THE SMOKING AND HEALTH RISKS 

12 THAN THE AVERAGE PERSON. 

13 AND IN FACT, I THINK AS THE EVIDENCE HAS 

14 UNFOLDED, IT HAS BECOME CLEAR THAT SHE WAS INDEED MORE 
AWARE 

15 THAN THE AVERAGE PERSON. HER PARENTS WERE AWARE. HER 
FIRST 

16 HUSBAND WAS AWARE. LEONARD, HER PRESENT HUSBAND, WAS 
AWARE 

17 AS A YOUNG MAN, AS A YOUTH. 

18 SHE WENT TO A SCHOOL WHERE SMOKING AND HEALTH 
WAS 

19 A REGULAR TOPIC, AND SHE WAS AN EXCHANGE EDITOR ON THE 

20 NEWSPAPER WHERE SMOKING AND HEALTH ARTICLES WERE WRITTEN. 

21 HER BABY DOCTOR WAS AWARE AND MADE HER AWARE. HER FAMILY 
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22 DOCTOR WAS AWARE AND MADE HER AWARE. HER HUSBAND'S HEALTH 

23 MADE HER AWARE. 

24 AND OF COURSE, MOST SIGNIFICANT OF ALL, EVEN IF 

25 FOR SOME REASON NONE OF THE TELEVISION PUBLIC SERVICE 

26 ANNOUNCEMENTS, NONE OF THE RADIO TALK, NONE OF THE 
NEWSPAPER 

27 OR MAGAZINE ARTICLES ABOUT SMOKING AND HEALTH GOT THROUGH, 

28 SHE HAD THOSE WARNING LABELS FROM 1969 FORWARD, ABOUT 
WHICH 

5499 

1 SHE MAKES NO COMPLAINT AND CANNOT MAKE ANY COMPLAINT. 

2 NOW, IN ORDER TO UNDERSTAND, TO GET SOME 
CONCEPT 

3 OF MS. WHITELEY'S SPECIFIC AWARENESS AND THE SORT OF 

4 ATMOSPHERE SHE WAS GROWING UP IN, WE PUT JOAN HOFF ON THE 

5 STAND. 

6 YOU REMEMBER DR. HOFF. MS. CHABER TALKED ABOUT 

7 HER. SHE'S THE WOMAN WHO IS A TEACHER AT OHIO NOW. SHE 
IS 

8 A HISTORIAN WHO WENT TO SCHOOL HERE IN CALIFORNIA AND 
TAUGHT 

9 HERE UNTIL '76. 

10 AND SHE TOLD YOU ABOUT COMMON KNOWLEDGE, AND I 

11 THINK DEFINED IT AS THAT SORT OF BASIC, ALMOST FOLKLORE 
TYPE 

12 INFORMATION THAT PEOPLE GET JUST FROM LIVING LIFE, JUST 
FROM 

13 GROWING UP, FIRST IN THE FAMILY HOME AND LIVING WITH YOUR 

14 PARENTS. 

15 AND THE INTERESTING THING ABOUT COMMON 
KNOWLEDGE 

16 IS IT CAN BE TRUE OR IT CAN BE FALSE. IT'S WHAT YOU 

17 BELIEVE. YOU MAY BE OUT AHEAD OF THE SCIENCE. SCIENCE 

MAY 

18 CATCH UP. YOU MAY JUST BE WRONG AND IT'S PROVEN WRONG 

19 LATER. 

20 BUT "COMMON KNOWLEDGE" MEANS THAT'S WHAT YOU 

21 BELIEVE. AND TO DETERMINE WHAT COMMON KNOWLEDGE IS AND TO 

22 WHAT EXTENT THERE IS COMMON KNOWLEDGE ABOUT SOMETHING, YOU 

23 LOOK AT A BUNCH OF SOURCES OF INFORMATION. AND THESE ARE 

24 THE 10 — I THINK I HAVE GOT THEM ALL HERE — THAT JOAN 
HOFF 

25 TALKED ABOUT. 

26 I'LL MAKE THIS BRIEF, BECAUSE I KNOW YOU HEARD 
A 

27 LOT ABOUT IT. BUT THESE FOUR IN THE MIDDLE ARE THE ONES 

28 THAT I FIND MOST REVEALING (INDICATING), THE SLANG TERMS, 
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1 JOKES, CARTOONS, MOVIES, SONGS AND MUSIC. BECAUSE OF THE 

2 FACT THAT WHEN DR. HOFF WAS DESCRIBING THIS PORTION OF THE 

3 COMMON KNOWLEDGE IDEA, REMEMBER, WHAT SHE SAID WAS WHEN 
YOU 

4 SEE TERMS LIKE "COFFIN NAILS" OR "CANCER STICKS," YOU SEE 

5 CARTOONS WITH GOOFY HAVING A TERRIBLE TIME STOPPING 
SMOKING, 

6 OR YOU HEAR SONGS LIKE "SMOKE, SMOKE, SMOKE THAT 
CIGARETTE," 

7 YOU KNOW THAT THAT'S INGRAINED COMMON KNOWLEDGE, THAT 

8 CIGARETTES CAN CAUSE DISEASE AND ARE HARD THINGS TO STOP, 

9 BECAUSE IF THAT WASN'T COMMON KNOWLEDGE, YOU WOULDN'T HAVE 

10 THESE THINGS, BECAUSE IT WOULDN'T MAKE ANY SENSE. NOBODY 

11 WOULD GET THE JOKE. NOBODY WOULD UNDERSTAND THE TERM. 

12 SHE ALSO TALKED ABOUT OPINION POLLS AND THE 
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FACT 

13 THAT OPINION POLLS ARE A GOOD WAY TO UNDERSTAND WHAT THE 

14 EFFECT OF ALL THIS HAS BEEN. 

15 REMEMBER, SHE SAID YES, SHE HAD — SHE HAD 
LOOKED 

16 AT TOBACCO COMPANY ARTICLES, ANYTHING THAT WAS IN THE 
PUBLIC 

17 MIND ABOUT THE POSITION OF THE TOBACCO COMPANIES. 

18 SHE HAD NOT LOOKED AT COMPANY DOCUMENTS THAT 
WERE 

19 INTERNAL, BECAUSE THAT'S NOT PART OF THE COMMON KNOWLEDGE. 

20 SHE HAD LOOKED AT ADVERTISING. AND SHE 

21 CONSIDERED ALL OF THIS AND THEN LOOKED AT THE POLLS TO SEE 

22 WHAT THE EFFECT OF IT ALL HAD BEEN. 

23 BUT I THOUGHT, REALLY, THE MOST INTERESTING 

24 TESTIMONY ABOUT THE OPINION POLLS CAME NOT FROM DR. HOFF 
BUT 

25 FROM PLAINTIFFS' FIRST WITNESS, DR. DAVIS, WHO 
ACKNOWLEDGED 

26 ON CROSS-EXAMINATION THAT, IN THE 1950S, HALF THE ADULTS 
IN 

27 THE UNITED STATES BELIEVED — NOT JUST HAD HEARD, BUT 

28 BELIEVED THAT SMOKING CAUSED LUNG CANCER. 
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1 BY 1964, HE SAID MORE THAN 80 PERCENT OF ADULTS 

2 BELIEVED THAT SMOKING WAS HARMFUL TO HEALTH. AND BY 1975, 

3 90 PERCENT BELIEVED IT. 

4 NOW, IN THE '50S, BEFORE LESLIE WAS BORN, THERE 

5 WERE NEWSPAPER AND MAGAZINE ARTICLES. AND JOAN HOFF 
TALKED 

6 ABOUT THOSE, READER'S DIGEST AND TIME AND SO FORTH. 

7 AND YOU REMEMBER WHAT SHE SAID WAS THAT THAT 
ERA, 

8 THAT TIME PERIOD OF THE '50S, A LOT OF PEOPLE THINK OF IT 
AS 

9 A SORT OF A PLACID OR A DULL PERIOD, A DULL DECADE. 

10 SHE SAID, IN FACT, THERE WAS A LOT OF FEAR 

11 UNDERLYING THAT DECADE. PEOPLE WERE FEARFUL OF NUCLEAR 
WAR 

12 AND THEY WERE FEARFUL OF COMMUNISM. AND IN FACT, THEY 
WERE 

13 VERY FEARFUL OF DISEASE FROM CIGARETTE SMOKING, BECAUSE OF 

14 THOSE STATISTICAL STUDIES IN THE EARLY '50S AND THE MOUSE 

15 SKIN-PAINTING STUDIES OF 1953, AND ALL OF THE ARTICLES 
THAT 

16 WERE BEING PUBLISHED ABOUT RESEARCH INTO SMOKING AND 
HEALTH 

17 THROUGHOUT THAT WHOLE DECADE. 

18 NOW, LESLIE GREW UP IN THE 1960S AND EARLY 
'70S. 

19 AND I WON'T GO THROUGH THIS DIFFERENT TESTIMONY THAT YOU 

20 HEARD ABOUT WHAT WAS GOING ON AT NORDHOFF HIGH SCHOOL. 

ONE 

21 VIEWPOINT FROM DEL GARST AND ANOTHER VIEWPOINT FROM THE 

22 SUSANA ARCE. ONE THING THERE IS NO ARGUMENT ABOUT, THE 

23 SCHOOL PRINCIPAL, DUANE OWENS, WAS VERY ANTISMOKING. 

24 AND THE RANGER. THAT'S THE SCHOOL NEWSPAPER. 

25 EXHIBIT 4679-A IS THE PARTICULAR EDITION FROM 1975, WHERE 

26 BRENDA PATTEN, ONE OF THE STUDENTS, WROTE AN ARTICLE ABOUT 

27 "SHOULD WE HAVE SMOKING AREAS?" 

28 AND YOU CAN SEE IN THERE THE ACKNOWLEDGMENT OF 
AN 
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1 AWARENESS THAT SMOKING IS DANGEROUS TO HEALTH. 

2 BUT COUNSEL WOULD HAVE YOU BELIEVE THAT, 

3 BASICALLY, NOBODY WAS REALLY TALKING OR WRITING ABOUT IT 
AT 

4 THAT TIME AND LESLIE JUST DIDN'T KNOW. 

5 NOW, REMEMBER THAT WHEN SHE WAS IN HIGH SCHOOL 
IN 

6 1976 AS A SENIOR, THE YEAR SHE GRADUATED, THE FIRST 
SURGEON 

7 GENERAL'S REPORT WAS 12 YEARS OLD. THERE HAD BEEN SURGEON 

8 GENERAL'S REPORTS ON SMOKING AND DISEASE PRACTICALLY EVERY 

9 YEAR SINCE. 

10 THERE HAD BEEN HEALTH WARNINGS ON THE PACKAGES 

11 FOR SEVEN YEARS BY THAT TIME. IF YOU'RE LOOKING ONLY AT 
THE 

12 ONES THAT SHE CAN'T MAKE ANY COMPLAINT ABOUT, THERE HAD 

13 ACTUALLY BEEN A HEALTH WARNING OF SOME KIND FOR 10 YEARS 
BY 

14 THAT TIME. THERE HAD BEEN PUBLIC SERVICE ANNOUNCEMENTS ON 

15 TELEVISION ALL THROUGH THE LATE '60S. 

16 I THINK THE EXAMPLE THAT YOU WERE SHOWN DURING 

17 DR. HOFF'S TESTIMONY WAS WILLIAM TALLMAN IN 1967, THE OLD 

18 PROSECUTOR THAT LOST ALL THE TIME TO RAYMOND BURR ON THE 

19 PERRY MASON SHOW. HE WAS DYING OF CANCER IN 1967 AND DID 
A 

20 PUBLIC SERVICE ANNOUNCEMENT. THE ADS HAD BEEN REMOVED 
FROM 

21 TELEVISION FOR FIVE YEARS BY THE TIME LESLIE WAS A SENIOR 
IN 

22 HIGH SCHOOL. AND PRINT ADS HAD CONTAINED THE HEALTH 
WARNING 

23 FOR FOUR YEARS BY THAT TIME. 

24 AND THERE HAD BEEN A GOOD BIT OF PUBLICITY FOR 

25 ALMOST 10 YEARS BY THEN ABOUT THE TOBACCO WORKING GROUP 

26 WORKING WITH THE NATIONAL CANCER INSTITUTE TO COME UP WITH 
A 

27 LESS HAZARDOUS CIGARETTE. 

28 BUT AGAIN, COUNSEL SAYS LESLIE WHITELEY DID NOT 
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1 KNOW THAT THERE WAS ANY RISK THAT CIGARETTES COULD MAKE 
YOU 

2 SICK. SHE DIDN'T NOTICE ANYTHING ABOUT THAT. 

3 NOW, HER FATHER TROY TESTIFIED. I'M SURE THAT 

4 WAS HARD FOR HIM. HE SAID THAT HE HAD SMOKED A LITTLE 
WHILE 

5 WHILE HE WAS IN THE MILITARY DURING WORLD WAR II. THEN HE 

6 SMOKED FROM ABOUT 1960 TO '63. SO HE STOPPED WHEN LESLIE 

7 WAS THREE OR FOUR. 

8 AND ON DIRECT EXAMINATION BY MR. BROWN, 

9 MR. WHITTEKER THOUGHT THAT HE HAD NOT KNOWN THAT CIGARETTE 

10 SMOKING COULD CAUSE SERIOUS DISEASE WHEN LESLIE WAS 
GROWING 

11 UP IN THE '60S. 

12 BUT YOU REMEMBER THAT ON CROSS-EXAMINATION BY 
MS . 

13 MASON, HE WAS REMINDED THAT HE TESTIFIED AT HIS DEPOSITION 

14 THAT WHILE HE WAS IN THE MILITARY BETWEEN 1941 AND 1945, 

HE 

15 LEARNED THAT SMOKING COULD CAUSE LUNG DAMAGE AND FATAL 

16 DISEASE LIKE CANCER. 

17 HE WAS ALSO REMINDED THAT HE TAUGHT A CLASS AT 

18 VENTURA COLLEGE IN THE '60S, AND THAT THE COLLEGE HAD SENT 

19 SOMEBODY WITH A FILM CLIP ABOUT SMOKING AND LUNG DISEASE 
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20 THAT THEY HAD SHOWN IN HIS CLASS. 

21 AND FINALLY, HE WAS REMINDED THAT HE HAD SEEN 

22 PUBLIC SERVICE ANNOUNCEMENTS ON TELEVISION IN THE '60S 
WHEN 

23 LESLIE WAS GROWING UP, BEFORE SHE STARTED JUNIOR HIGH 

24 SCHOOL. 

25 AND MR. WHITTEKER SAID, YES, INDEED HE HAD A 

26 HOUSE RULE AT THEIR HOME AGAINST SMOKING. 

27 NOW, PATSY WHITTEKER TESTIFIED ALSO, AND SHE 
SAID 

28 THAT SHE HAD SMOKED FROM ABOUT '54 TO '62, AND SHE DIDN'T 
5504 

1 THINK SHE KNEW UNTIL SOMETIME IN THE MID-90'S THAT 
CIGARETTE 

2 SMOKING COULD CAUSE SERIOUS DISEASE. 

3 BUT AGAIN, ON CROSS-EXAMINATION, MS. MASON 

4 REMINDED HER AND SHE REMEMBERED, IN FACT, THAT SHE HAD 
BEEN 

5 TOLD THAT ROY WHITTEKER, HER HUSBAND'S OLDER BROTHER, HAD 

6 DIED OF LUNG CANCER. SHE HAD BEEN TOLD BEFORE 1974 THAT 


HIS 

7 

8 
9 

TO 

10 

11 

12 

MUCH 

13 

WERE 

14 

15 

16 

17 

18 

' 98 . 

19 

HEARD 
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24 

25 

26 

27 

28 

5505 

1 

2 

3 

4 

5 

SHE 


LUNG CANCER HAD BEEN CAUSED BY CIGARETTE SMOKING. 

AND YES, SHE REMEMBERED THAT SHE HAD ALSO BEEN 
TOLD BEFORE 1968 THAT HER FATHER'S EMPHYSEMA WAS RELATED 

CIGARETTE SMOKING, AND HIS HEART DISEASE. 

AND I REMIND YOU OF THOSE THINGS ONLY TO SHOW 
THAT THE WHITTEKERS, MR. AND MRS. WHITTEKER, WERE VERY 

AWARE OF THE DANGERS OF CIGARETTE SMOKING WHEN THE KIDS 

GROWING UP. I DON'T SUGGEST THAT THE SMOKING IS THEIR 
FAULT. WE ARE TALKING ABOUT AWARENESS. 

NOW I WANT TO REVIEW WITH YOU QUICKLY THE 
SPECIFIC EVIDENCE THAT WE OFFERED ABOUT LESLIE'S AWARENESS 
FROM THE TIME SHE STARTED UNTIL THE TIME SHE STOPPED IN 

BUT FIRST, CONSIDER THIS TESTIMONY THAT YOU 

FROM HER VIDEO DEPOSITION. SHE SAYS SHE DID NOT SEE THE 
WARNINGS ON PACKAGES OR ADVERTISEMENTS UNTIL SHE WAS 
PREGNANT. SHE SAYS, WHEN SHE SAW THEM, SHE DIDN'T BELIEVE 
THEM. 

WHEN MS. CHABER ASKED HER: "WHEN DID YOU LEARN 
THAT CIGARETTES COULD CAUSE SOMETHING MORE THAN 
YOU COULD NOT RUN AS FAST?" SHE SAID, "THE DAY 
THE DOCTOR TOLD ME I HAD LUNG CANCER." 
"QUESTION: AND UP UNTIL THEN, WHAT DID YOU 

BELIEVE? 

"ANSWER: THAT IT CAUSED LOW BIRTH WEIGHT AND 

POSSIBLE CRIB DEATH IN CHILDREN." 

SHE SAID SHE READ THAT IN A BABY MAGAZINE. 

NOW, LET'S COMPARE THE TESTIMONY GIVEN AFTER 


6 FILED THE LAWSUIT AGAINST PHILIP MORRIS AND R.J. REYNOLDS 


TO 

7 THE TESTIMONY — OR TO THE OPPORTUNITIES, I SHOULD SAY, 

FOR 

8 AWARENESS THAT SHE HAD BEFORE THAT TIME. 

9 I'VE ALREADY DESCRIBED HALF OF THESE TO YOU, SO 

10 IT WON'T TAKE ME LONG, BUT WE TALKED ABOUT HER PARENTS AND 

11 THE TELEVISION PUBLIC SERVICE ANNOUNCEMENTS. 
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12 JOAN HOFF TALKED ABOUT THE NEWSPAPERS AND THE 

13 MAGAZINES, AND SPECIFICALLY THOSE EXAMPLES THAT LESLIE 

14 WHITELEY READ GROWING UP AND SUBSCRIBED TO HERE, AND I 
HAVE 

15 DISCUSSED THE NORDHOFF HIGH SCHOOL. AND THE PEOPLE LISTED 

16 TALK ABOUT DEAN MOORE, HER FIRST HUSBAND. 

17 YOU SAW HIS VIDEO THE OTHER DAY. HE MET HER IN 

18 '74, WHEN HE WAS 15 AND SHE WAS 14. HE SAYS THEY STARTED 

19 DATING TWO MONTHS LATER AND WERE MARRIED IN '76. 

20 HE REMEMBERS THAT HE HAD HEARD FROM AGE EIGHT 
OR 

21 NINE — AND HE SAID THE SOURCES WERE TELEVISION ADS, HIS 

22 PARENTS AND SCHOOL — THAT SMOKING COULD BE HARMFUL TO 

23 HEALTH. AND HE SAID HE WAS ALSO AWARE OF CIGARETTE 
PACKAGE 

24 AND ADVERTISEMENT HEALTH WARNINGS WHEN HE MET LESLIE. 

25 HE HID HIS OWN SMOKING FROM HIS PARENTS WHILE 
HE 

26 AND LESLIE WERE DATING BECAUSE HE KNEW THAT THEY'D BE 
UPSET 

27 IF THEY KNEW HE WAS SMOKING. 

28 THE ONLY THING ON BECKY ENLOW, HER SISTER, IS 
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1 THAT MRS. ENLOW SAID THAT THEY TALKED ABOUT THE DANGERS OF 

2 CIGARETTE SMOKING, THEY DISCUSSED IT AND THE NEED TO QUIT, 

3 ABOUT 17 YEARS AGO. THAT WAS '99, SO I GUESS THAT WOULD 
BE 

4 ABOUT 1982 OR '83. 

5 LEONARD WHITELEY TESTIFIED HERE AND HAD GIVEN A 

6 DEPOSITION BEFORE. AS YOU LEARNED, HE HAD FIRST HEARD 
THAT 

7 SMOKING WAS DANGEROUS TO HEALTH WHEN HE WAS SIX YEARS OLD. 

8 HE SAID HE KNEW ABOUT THE SURGEON GENERAL'S WARNING WHEN 

HE 

9 WAS A TEENAGER. AND HE UNDERSTOOD THE GOVERNMENT WAS 
SAYING 

10 SMOKING COULD CAUSE LUNG CANCER. 

11 HE SAID HE REMEMBERED THE AMERICAN CANCER 
SOCIETY 

12 AND THE AMERICAN HEART AND LUNG ASSOCIATION PUTTING OUT 

13 SIMILAR REPORTS, AND HE HEARD CIGARETTES REFERRED TO AS 

14 "COFFIN NAILS" AND "CANCER STICKS" WHEN HE WAS GROWING UP 

15 IN VENTURA. 

16 BY AGE 25, LEONARD WHITELEY THOUGHT THAT 

17 CIGARETTE SMOKING WAS AFFECTING HIS HEALTH. 

18 AND INTERESTINGLY, HE SAID THAT FROM THE LATE 

19 '80S, WHEN THEIR FIRST CHILD WAS BORN, THROUGH THE '90S, 

20 THAT HE AND LESLIE HAD AVOIDED SMOKING AROUND THE CHILDREN 

21 AND HAD GONE OUTSIDE TO SMOKE, BECAUSE THEY DIDN'T WANT 
THE 

22 CHILDREN TO BE BREATHING THE SMOKE. 

23 HE WENT TO THE SAME FAMILY DOCTOR SHE DID, DR. 

24 KIN JUNG. AND HE SAID THAT DR. JUNG BUGGED HIM ABOUT 

25 SMOKING, TOLD HIM HE OUGHT TO QUIT. 

26 AND IN FACT, IN '94, HE SAID, "YQU ARE QN A 

27 FAST-TRACK TQ EMPHYSEMA," AND HE BETTER QUIT SMQKING. 

28 HE WENT HQME AND HE SAID TQ HIS WIFE WHAT THE 
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1 DQCTQR HAD TQLD HIM. AND LESLIE SAID THAT "IF THE DQCTQR 

2 TQLD ME I HAD EMPHYSEMA, I'D QUIT TQQ." 

3 ANQTHER SQURCE QF AWARENESS FQR HER IS DR. KIN 

4 JUNG. AND WE READ YQU PQRTIQNS QF HIS DEPQSITIQN. SHE 

5 STARTS SEEING HIM IN 1986. AND HE GAVE HER EDUCATIQNAL 
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6 MATERIALS, EDUCATIONAL AIDS ON QUITTING SMOKING, TELLING 

7 ABOUT THE RISKS, PAMPHLETS FROM THE AMERICAN CANCER 
SOCIETY 

8 AND AMERICAN LUNG ASSOCIATION. 

9 DR. JUNG SAID HE DOESN'T RECALL HER PRECISE 

10 COMMENTS, BUT SHE HAD SAID SOMETHING TO THE EFFECT, WHEN 
HE 

11 TRIED TO GET HER TO QUIT, THAT SHE WASN'T READY TQ QUIT 
YET. 

12 SHE STARTED SEEING JEFFREY RICHARDSQN IN LATE 

13 1987 AND CQNTINUED TQ SEE HIM THRQUGH THE PREGNANCIES THAT 

14 SHE HAD, AND THE DELIVERIES QF HER CHILDREN, AND HE 

15 SUGGESTED TQ HER QN SEVERAL QCCASIQNS THAT SHE QUGHT TQ 

QUIT 

16 SMQKING, AND HE GAVE HER PREGNANCY PAMPHLETS. 

17 WE HAD QNE QF THQSE INTRQDUCED INTQ EVIDENCE. 

18 IT'S PLAINTIFFS' — QR DEFENSE EXHIBIT 4805, "PLANNING FQR 

19 PREGNANCY." IT WARNS QF THE HEALTH RISKS QF SMQKING. IT 

20 WARNS QF THE RISKS QF LQW BIRTH WEIGHT IN THE CHILDREN QF 

21 SMQKING MQTHERS. 

22 DR. RICHARDSQN SAID THAT HE RQUTINELY DEFERS TQ 

23 HELP HIS SMQKING PATIENTS QUIT, BUT HE HAS NQ MEMQRY QF 

24 WHETHER MS. WHITELEY ASKED FQR ASSISTANCE. 

25 AND FINALLY, I'M GQING TQ SHQW YQU THE WARNING 

26 LABELS AGAIN, BECAUSE IF SHE MISSED EVERYTHING ELSE, THIS 
IS 

27 WHAT SHE PICKED UP EVERY DAY FQR THE FIRST 13 YEARS THAT 
SHE 

28 SMQKED, THAT SHE SAYS THAT SHE DIDN'T SEE. 
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1 AND THEN, IN 1985, THESE RQTATING WARNINGS WENT 

2 QN. THERE WAS A LITTLE SLIGHT QF HAND, I THQUGHT, BY 

3 CQUNSEL IN DISCUSSING AND READING TQ YQU JQE CULLMAN'S 

4 STATEMENT IN 1971 QN TELEVISIQN ABQUT LQW BIRTH WEIGHT 

5 BABIES. 

6 REMEMBER, MR. CULLMAN SAID: "WELL, THERE IS NQ 

7 SCIENCE, THERE IS NQ INDICATIQN THAT THE LQW 

8 BIRTH WEIGHT BABIES ARE LESS HEALTHY THAN THE 

9 QTHERS." 

10 AND THAT'S SUPPQSED TQ BE SQME SUGGESTIQN THAT 

11 MAYBE LESLIE WHITELEY DIDN'T UNDERSTAND THERE WAS A HEALTH 

12 RISK. 

13 BUT 14 YEARS LATER, WHEN THIS WARNING LABEL 

WENT 

14 QN, THERE HAD BEEN A LQT MQRE SCIENCE. AND THIS IS WHAT 
THE 

15 WARNING LABEL SAID THAT SHE SAW (INDICATING). NQW, YQU 
CAN 

16 LQQK AT THQSE WARNING LABELS — THE FIRST QNE AND THE 
THIRD 

17 QNE (INDICATING) — AND SAY, "WELL, MAYBE THAT'S NQT A 

18 HEALTH WARNING ABQUT SMQKING WHEN YQU'RE PREGNANT. MAYBE 

19 THAT DQESN'T MEAN THAT IT CAUSES DAMAGE TQ THE CHILD. 

MAYBE 

20 THAT DQESN'T MEAN IT CAUSES DAMAGE TQ YQU." I DQN'T THINK 

21 SQ. 

22 I'M NQT SUGGESTING, QF CQURSE, THAT SHE QR 

23 ANYBQDY ELSE LQQKS AT THESE WARNINGS ALL THE TIME. AND IN 

24 FACT, I SUSPECT THAT FEW SMQKERS LQQK AT THE WARNINGS A 

LQT. 

25 BUT THE IDEA THAT YQU'RE NQT AWARE QF THEM AND 

26 YQU DQN'T KNQW WHAT THEY SAY AND YQU DQN'T KNQW WHAT THE 

27 RISKS ARE, I THINK, IS INCREDIBLE. 
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28 I BELIEVE THE TRUTH IS THAT MS. WHITELEY WAS 
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1 FULLY AWARE OF THE HEALTH RISKS OF SMOKING. I THINK SHE 

2 KNEW THAT THERE WAS A RISK OF LUNG CANCER AND HEART 
DISEASE 

3 AND EMPHYSEMA AND PREGNANCY COMPLICATIONS. 

4 I DON'T SUGGEST THAT SHE THOUGHT, "YES, IT'S 

5 GOING TO HAPPEN TO ME," BUT I THINK SHE KNEW THE RISK WAS 

6 THERE. I THINK SHE LIKED SMOKING AND SHE DIDN'T WANT TO 

7 QUIT AND UNTIL SHE DID. 

8 WHEN SHE DID QUIT, SHE QUIT CQLD TURKEY. SHE 

9 DIDN'T USE A PATCH. SHE DIDN'T HAVE TQ GET HELP FRQM A 

10 DQCTQR. SHE DIDN'T HAVE TQ GQ A STQP-SMQKING CLINIC. SHE 

11 QUIT THE SAME WAY SHE QUIT ALCQHQL AND DRUGS 10 YEARS 

12 EARLIER. SHE DECIDED SHE WANTED TQ DQ IT AND SHE DID IT. 

13 NQW, I'M NQT GQING TQ WALK YQU THRQUGH THE 

14 INSTRUCTIQNS, BECAUSE I'M CQNCERNED ABQUT TIME. GIVE ME 

15 JUST A MINUTE. 

16 (ATTQRNEYS CQNFER) 

17 I DQ WANT TQ SHQW YQU A CQUPLE QF THINGS. 

18 REMEMBER, THERE ARE EIGHT CLAIMS AGAINST THE TQBACCQ 

19 CQMPANIES, AND THE LAST SIX RELATE TQ FRAUD. 

20 AND MS. CHABER INDEED DID A GQQD JQB PREDICTING 

21 WHAT I WAS GQING TQ TELL YQU, THAT YQU REALLY SHQULDN'T 
FIND 

22 FQR THE PLAINTIFF QN ANY QF THQSE FRAUD CLAIMS, BECAUSE 
THEY 

23 ALL REQUIRE REASQNABLE RELIANCE. AND I DQN'T THINK THAT 

24 LESLIE WHITELEY RELIED, REASQNABLY QR QTHERWISE, AND THIS 
IS 

25 JUST QNE EXAMPLE. 

26 IT'S QN YQUR SPECIAL VERDICT FQRM. THE FRAUD 

27 CLAIM STARTS WITH NQ. 3, AND GQES THRQUGH 8. AND THIS IS 

28 THE CLAIM QF FRAUD BY INTENTIQNAL MISREPRESENTATIQN. AND 
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1 THIS IS AN EXAMPLE QF WHAT I'M TALKING ABQUT. 

2 YQU WILL SEE A QUESTIQN SIMILAR TQ THIS QN EACH 

3 QF THQSE SIX CLAIMS. THIS QNE IS: "DID LESLIE WHITELEY 


IN RELIANCE UPQN THE TRUTH QF THE 


REPRESENTATIQN, 

5 


QR THE NQNMISLEADING NATURE QF THE 
REPRESENTATIQN?" 

I SUGGEST THE ANSWER, AS TQ PHILIP MQRRIS AND 
R.J. REYNQLDS, SHQULD BE "NQ." 

NQW, THE INSTRUCTIQNS THAT YQU WILL GET — I 
THINK IT'S PAGE 62. YES, PAGE 62. I WILL READ THIS QNE 
TQQ. 

I KNQW THAT — CAN ANYBQDY SEE THESE? I'LL 


I 'LL READ IT. 

"BECAUSE QF FEDERAL LAW, YQU MAY NQT BASE ANY 
FINDING QF LIABILITY QN A DETERMINATIQN THAT 
AFTER JULY 1, 1969, THE TQBACCQ CQMPANY 
DEFENDANTS SHQULD HAVE INCLUDED ADDITIQNAL QR 
MQRE CLEARLY-STATED WARNINGS QN THE PACKAGES QR 
IN THE ADVERTISING QR PRQMQTIQN QF THEIR 
CIGARETTES. 

ALSQ BECAUSE QF FEDERAL LAW, AND EXCEPT QNLY AS 
STATED BELQW, YQU MAY NQT BASE ANY FINDING QF 
LIABILITY QN THE BASIS THAT: 

(A) DEFENDANT TQBACCQ CQMPANIES, THRQUGH THEIR 
ADVERTISING QR PRQMQTIQNAL PRACTICES, 
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1 , 

28 
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1 

2 

3 
OF 

4 

5 

THINGS 


NEUTRALIZED, MINIMIZED, OR UNDERMINED THE 
OF THE FEDERALLY MANDATED WARNINGS AFTER JULY 
1969 OR 

(B) DEFENDANT TOBACCO COMPANIES, AFTER JULY I, 
1969, FAILED TO DISCLOSE, OR CONCEALED OR 
SUPPRESSED INFORMATION ABOUT THE HEALTH RISKS 

SMOKING, INCLUDING 'ADDICTION.'" 

YOU CANNOT BASE LIABILITY ON ANY OF THOSE 


6 BEFORE THAT SENTENCE. WHAT I WANT TO CALL YOUR ATTENTION 


TO 

7 THEN IS THE LAST SENTENCE: 

8 "THE FEDERAL LAW DOES NOT LIMIT THE POTENTIAL 

9 LIABILITY OF THE TOBACCO COMPANY DEFENDANTS 
BASED 

10 ON ANY OF THE CLAIMS ABOUT WHICH I HAVE 

11 INSTRUCTED YOU." 

12 SO ON THOSE EIGHT CLAIMS THAT YOU'RE INSTRUCTED 

13 ABOUT, YOU'RE NOT PREVENTED BY THIS INSTRUCTION FROM 
FINDING 

14 FOR THE PLAINTIFF. 

15 BUT THE OTHER SIDE OF IT IS, YOU'RE ALSO NOT 

16 PREVENTED FROM CONSIDERING WHETHER THE PLAINTIFF HAS 
PROVEN 

17 THE ELEMENTS OF THE CLAIMS, IN VIEW OF THE FACT THAT SHE 
WAS 

18 ADEQUATELY WARNED FROM 1969 FORWARD. 

19 SO WHEN YOU LOOK — FOR EXAMPLE, LET'S LOOK AT 

20 THE NEGLIGENCE CLAIM, SPECIAL VERDICT NO. 1. THIS IS 
CLAIM 

21 OF NEGLIGENT FAILURE TO WARN PRIOR TO JULY I, 1969: 

22 "WAS THE FAILURE TO PROVIDE AN ADEQUATE WARNING 

23 PRIQR TQ JULY I, 1969 A CAUSE QF INJURY AND 

24 DAMAGE TQ LESLIE WHITELEY?" 

25 AND I SUGGEST, AGAIN, YQU SHQULD CHECK "NQ" FQR 

26 BQTH PHILIP MQRRIS AND R.J. REYNQLDS, BECAUSE LESLIE 

27 WHITELEY WASN'T A CIGARETTE SMQKER AT THAT TIME. 

28 LESLIE WHITELEY BECAME A CIGARETTE SMQKER — 

GET 
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1 THE LIGHTS AGAIN, PLEASE — IN 1972, THREE YEARS AFTER THE 

2 ADEQUATE WARNING WENT QN CIGARETTE PACKAGES. 

3 YQU'VE HEARD IN THIS TRIAL THERE IS VERY STRQNG 

4 EPIDEMIQLQGICAL EVIDENCE THAT SMQKING CAUSES LUNG CANCER 
AND 

5 QTHER DISEASES. AND YQU HAVE HEARD ABQUT THE SURGEQN 

6 GENERAL'S REPQRT, THE FIRST QNE IN '64, WHERE THEY 
RENDERED 

7 A JUDGMENT THAT CIGARETTE SMQKING IS CAUSALLY RELATED TQ 

8 LUNG CANCER IN MEN, SQMETHING THEY CQULDN'T SAY THEN ABQUT 

9 WQMEN, BUT THEY THQUGHT IT WAS PQINTING THAT WAY, AND THEY 

10 SAID THAT LATER. 

11 AND PLAINTIFFS HAVE ARGUED THAT EVERYBQDY HERE 

12 KNEW THAT BY THE '60S IN SCIENCE, AND THAT SQMEHQW IT WAS 

13 UNFAIR AND IT AMQUNTED TQ HALF-TRUTHS, AND IT WAS 
DISHQNEST 

14 FQR THE TQBACCQ CQMPANIES TQ SAY THEY DISAGREED. 

15 AND THAT'S THE REASQN THAT I WANT TQ SHQW YQU A 

16 CQUPLE QF BQARDS WITH THE GAPS IN SCIENCE, NQT BECAUSE I'M 
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17 SUGGESTING THAT CIGARETTE SMOKING DOES NOT CAUSE LUNG 

18 CANCER, BUT BECAUSE I THINK THE COMPANIES WERE EVERY BIT 

19 ENTITLED TO EXPRESS HONEST DISAGREEMENT IN SAYING THAT THE 

20 EVIDENCE ITSELF HAD NOT RISEN TO THE LEVEL OF PROOF 
THROUGH 

21 THE '70S AND THE '80S. 

22 YOU HEARD TESTIMONY ABOUT THAT FROM DR. 
DEBETHIZY 

23 AND FROM CARCHMAN, WHO ESSENTIALLY SAID, "YES, WE THINK 

24 CIGARETTE SMOKING CAUSES LUNG CANCER, BUT HERE IS WHAT'S 

25 MISSING FROM A SCIENTIFIC FORMULA, THE KIND OF THING WE'RE 

26 TAUGHT IN SCHOOL, IN ANY EVENT." 

27 "10 PERCENT OR LESS OF SMOKERS GET LUNG CANCER. 

28 NONSMOKERS GET THE SAME KINDS OF LUNG CANCER 
THAT 
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1 SMOKERS GET. 

2 SOME FAMILIES HAVE MORE CANCER, INCLUDING LUNG 

3 CANCER, IN BOTH SMOKING AND NONSMOKING MEMBERS 

4 THAN OTHERS." 

5 AND THESE I THINK ARE MORE INTERESTING. 

6 ANIMAL INHALATION STUDIES HAVE FAILED TO SHOW 

7 LUNG CANCER IN THE TEST ANIMALS FROM CIGARETTE SMOKE, BUT 

8 THEY HAVE DONE IT WITH DIESEL EXHAUST. DIESEL EXHAUST 

9 DOESN'T HAVE TOBACCO-SPECIFIC NITROSAMINES IN IT. 

10 DIESEL EXHAUST — IT SEEMS KIND OF STRANGE — 
YOU 

11 CAN DO IT WITH TEST ANIMALS, DIESEL EXHAUST. YOU CAN'T DO 

12 IT WITH CIGARETTE SMOKE. 

13 WHY IS THAT? THE ANOMALIES. YOU HEARD A 
LITTLE 

14 BIT ABOUT THAT FROM DR. FARONE AND DR. CARCHMAN TESTIFIED 

15 ABOUT IT MORE. 

16 HE SAID, REMEMBER, PEOPLE IN SPAIN GET LUNG 

17 CANCER AT ABOUT THE SAME LEVEL BETWEEN SMOKERS AND 

18 NONSMOKERS. I THOUGHT THE STRANGEST ONE OF ALL IS THAT 

19 NONSMOKING WOMEN IN INDIA AND CHINA GET MORE LUNG CANCER 

20 THAN SMOKING WOMEN IN INDIA AND CHINA. AND NATIVE 
AMERICANS 

21 IN THE UNITED STATES SMOKE AT A HIGHER RATE THAN AFRICAN 

22 AMERICANS OR CAUCASIANS BUT THEY GET LESS LUNG CANCER. 

23 NOW, WE'VE KNOWN OF A NUMBER OF ANIMAL 

24 CARCINOGENS FOR MANY YEARS IN CIGARETTE SMOKE. AND WE ARE 

25 ABLE TO IDENTIFY MORE ALL THE TIME, BUT THEY STILL DON'T 

26 KNOW WHAT COMBINATION OR WHAT INDIVIDUAL CONSTITUENTS ARE 

27 CAUSING THE DISEASE, AND THAT'S IN PART BECAUSE THEY 
HAVEN ' T 

28 BEEN ABLE TO FIGURE OUT THE MECHANISM YET. 
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1 NOW, THAT'S NOT TO SAY THAT THE SMOKING DOESN'T 

2 CAUSE A DISEASE, BUT THESE KINDS OF GAPS ARE WHAT I SAY 

3 ENTITLES THE TOBACCO COMPANIES TO SAY WHAT THEY SAID IN 
THE 

4 '60S AND THE '70S AND THE '80S, TO DOUBT THAT THE EVIDENCE 

5 HAD REACHED THE LEVEL OF PROOF. 

6 TODAY, PHILIP MORRIS SAYS, "WELL, IF YOU ARE 

7 THINKING ABOUT QUITTING, YOU SHOULD LOOK AT THE PUBLIC 

8 HEALTH SERVICE MESSAGE AND YOU SHOULD ASSUME THAT IT'S 

9 TRUE." AND YOU HEARD WHAT DR. CARCHMAN AND DR. DEBETHIZY 

10 SAID ABOUT THAT. 

11 NOW, I WANT TO LOOK FINALLY THEN AT THE 
QUESTION 

12 ABOUT WHETHER THE PLAINTIFFS HAVE PROVEN THAT CIGARETTE 
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13 SMOKING CAUSED LESLIE WHITELEY'S LUNG CANCER, AND THAT IS 

14 THEIR BURDEN. THEY HAVE TO MAKE — THEY HAVE TO PROVE BY 

A 

15 PREPONDERANCE OF THE EVIDENCE THAT THE CIGARETTE SMOKING 
WAS 

16 A SUBSTANTIAL FACTOR. 

17 AND, OF COURSE, THAT IS WHAT THEIR EXPERTS 
SAID, 

18 THE PEOPLE THAT MS. CHABER TOLD YOU ABOUT. 

19 BUT REMEMBER THAT THEY ALSO ACKNOWLEDGED THAT 

20 LUNG CANCER IS SO RARE IN WOMEN UNDER 40 THAT NOBODY HAS 

21 BEEN ABLE TO CALCULATE AN INCREASED RISK. NOBODY HAS BEEN 

22 ABLE TO SHOW THAT THERE IS A RISK FOR LUNG CANCER FROM 

23 SMOKING IF YOU'RE UNDER 40. 

24 THEY COULDN'T DO IT WITH THE CPS-II 2-MILLION 

25 PERSON STUDY BECAUSE THERE WERE SO FEW INSTANCES OF LUNG 

26 CANCER. 

27 AND PLAINTIFFS' EXPERTS HAVE VARYING DEGREES OF 

28 KNOWLEDGE ABOUT MARIJUANA, BUT IT'S CLEAR WHO THE WORLD'S 
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1 EXPERT IS ON MARIJUANA. AND WE BROUGHT DR. TASHKIN HERE 
TO 

2 TELL YOU ABOUT IT AND TELL YOU ABOUT THE DIFFERENCES 
BETWEEN 

3 MARIJUANA AND CIGARETTE SMOKE. 

4 AND HE TALKED ABOUT EIGHT LINES OF EVIDENCE. 

5 THESE SEVEN (INDICATING), WHICH HE SAID BASICALLY SHOW 

THAT 

6 IN HIS MIND, MARIJUANA CAUSES LUNG CANCER, BUT HE IS 
MISSING 

7 THE EIGHTH, THE EPIDEMIOLOGICAL STUDY, THE ONE HE IS 
WORKING 

8 ON NOW. THAT'S THE WAY HE FEELS, BUT HE ACKNOWLEDGES HE'S 

9 STILL MISSING ONE STEP. 

10 AND THEN, HE DESCRIBED EACH OF THESE SEVEN 

11 (INDICATING) CATEGORIES AND WHAT THEY MEAN AND WHAT HE 

12 KNOWS, FROM BOTH THE LITERATURE AND HIS OWN WORK. 

13 THERE'S 50 PERCENT MORE BENZO(A)PYRENE IN 

14 MARIJUANA SMOKE. THERE ARE COMPARABLE TAR CONCENTRATIONS, 

15 PHENOLS AND BENZENES AND SOME OTHER THINGS. THREE TIME 
MORE 

16 TAR DELIVERY FROM MARIJUANA. 

17 WHEN YOU SMOKE MARIJUANA, YOU TAKE A LARGER 

18 PUFF. YOU INHALE IT 50 PERCENT DEEPER. YOUR EXPOSURE IS 
TO 

19 A GREATER AREA OF THE LUNG SURFACE. THE RETENTION TIME IS 

20 FOUR TIMES AS LONG AS WITH CIGARETTE SMOKE. AND AS A 

RESULT 

21 OF THAT, YOU HAVE 40 PERCENT GREATER DEPOSIT OF TAR IN THE 

22 LUNG. 

23 ON THESE ANIMAL CELL TESTS, REMEMBER, HE SAID 

24 THAT THE TUMORS ARE DEVELOPING IN THREE TO SIX MONTHS 

25 COMPARED TO TWO YEARS. AND THAT THESE CHANGES ARE MORE 

26 OBVIOUS IN THE ANIMAL CELLS WHEN YOU'RE USING MARIJUANA 

27 SMOKE AS OPPOSED TO TOBACCO SMOKE. 

28 THIS WAS THE MOST INTERESTING ONE. THE 
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1 QUALITATIVE DIFFERENCES CAUSED BY THC. THAT'S THE 

2 HALLUCINATORY ASPECT OF MARIJUANA BECAUSE IT DEPRESSES THE 

3 IMMUNE SYSTEM. 

4 AND HE DESCRIBED THAT AS MEANING IT INHIBITS 
THE 

5 ABILITY OF THOSE SCAVENGERS CALLED MACROPHAGES TO CLEAN 
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THE 


6 LUNGS UP. COCAINE IS EVEN WORSE, BUT MARIJUANA DOES IT 

7 TOO. AND THE RESULT IS IT SPEEDS UP TUMOR GROWTH. HE 

8 SHOWED YOU THE HUMAN TISSUE SLIDES. 

9 AND HE WAS DOING THAT COMPARISON, REMEMBER, 

WITH 

10 THREE JOINTS A DAY COMPARED WITH 20 CIGARETTES A DAY. HE 

11 SAID THE LUNG CANCER PATIENTS UNDER 40 ALMOST ALWAYS HAVE 

12 SMOKED MARIJUANA, AND AS AN EXAMPLE, CITED THIS STUDY OF 
THE 

13 13 PATIENTS UNDER 45, WHO WERE ALL MARIJUANA SMOKERS. 

14 NOW, AS A RESULT OF ALL THAT, DR. TASHKIN SAID 

15 THAT THE DRIVING FORCE IN LESLIE WHITELEY'S LUNG CANCER AS 

16 FAR AS HE WAS CONCERNED WAS MARIJUANA. 

17 SO WE HAVE A DIFFERENCE IN VIEW AMONG THE 

18 EXPERTS, AND THE FACT IS THAT, INDEED, IT COULD HAVE BEEN 

19 CIGARETTES AND IT COULD HAVE BEEN CIGARETTES AND MARIJUANA 

20 OR IT COULD HAVE BEEN MARIJUANA-ONLY, AND WE CAN'T PROVE 

21 WHAT IT WAS. 

22 AND THAT'S REALLY THE POINT OF TESTIMONY LIKE 

23 THAT OF DR. BRUGMAN. 

24 AND DR. FOGEL ALSO SAID WHEN YOU HAVE MULTIPLE 

25 RISK FACTORS, YOU DON'T KNOW WHAT THE SUBSTANTIAL FACTORS 

26 ARE. YOU KNOW THAT YOU MAY HAVE A COMBINATION. YOU MAY 

27 HAVE JUST ONE. THERE'S REALLY NO WAY TO KNOW. WE HAD A 

28 SITUATION WHERE WHAT WE KNOW IS THAT LESLIE WHITELEY CHOSE 
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1 TO USE BOTH UNTIL SHE WAS READY TO QUIT. 

2 THERE IS DISAGREEMENT IN THE EVIDENCE ABOUT HOW 

3 MUCH MARIJUANA MS. WHITELEY SMOKED. 

4 INCIDENTALLY, MR. BROWN SAYS WE OFFERED THIS 

5 EVIDENCE AND WERE TELLING YOU ABOUT THIS BECAUSE WE WANT 
TO 

6 EMBARRASS HER. 

7 I DON'T UNDERSTAND HOW HE CAN SAY THAT, WHEN AT 

8 THE SAME TIME HE'S ACKNOWLEDGING THAT IT MAY BE A 

9 SUBSTANTIAL FACTOR IN HER DISEASE. WE HAVE NO CHOICE BUT 
TO 

10 PRESENT YOU WITH THAT EVIDENCE. 

11 NOW, DR. TASHKIN SAID HE RELIED ON LESLIE'S 

12 MEDICAL RECORDS. THEY ARE NINE ENTRIES. THE FIRST TWO TO 

13 GO INTO EVIDENCE CAME IN WITH DR. FOGEL, BECAUSE THEY WERE 

14 HIS MEDICAL RECORDS. 

15 ALL NINE OF THESE ARE EXHIBIT 5922, AND THE 
FOGEL 

16 RECORDS ARE 5922.20 AND .02E. 

17 HE SAYS, "SHE ALSO ADMITS TO EXTENSIVE USE OF 

18 MARIJUANA FOR AT LEAST 10 YEARS." AND IN HIS HANDWRITTEN 

19 NOTES, HE SAYS "10-PLUS YEARS OF HEAVY MARIJUANA USE." 

20 NOW, DR. TASHKIN SAID, "I THINK 'HEAVY' MEANS 

21 HEAVY. I THINK 'EXTENSIVE, EXCESSIVE' MEANS HEAVY. AND I 

22 ASSUME THAT MEANS ONE A DAY, AND I THINK THAT'S A 

23 CONSERVATIVE APPROACH." 

24 AND DR. BRUGMAN SAID WHEN HE SAID "'EXTENSIVE 
OR 

25 EXCESSIVE,' I ASSUME I MEANT HEAVY. AND 'HEAVY' TO ME 
WITH 

26 MARIJUANA MEANS TWO OR THREE A DAY." 

27 NOW, THAT'S DIFFERENT THAN THE INFORMATION THAT 

28 PLAINTIFFS' EXPERTS HAD, AT LEAST IN SOME RESPECTS. 
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1 THE PROBLEMS THAT THEY HAVE, I THINK, ARE THAT 

2 FIRST, THEY KNOW VERY LITTLE ABOUT MARIJUANA AS COMPARED 
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TO 

3 DR. TASHKIN. THE SECOND IS LACK OF INFORMATION. 

4 REMEMBER THAT DR. HORN DIDN'T HAVE ANY 

5 INFORMATION. HE WAS ASKED A HYPOTHETICAL BY MR. BROWN, 

6 ASKED TO ASSUME SOME FACTS. 

7 AND DR. DAVIS SAID HE RELIED ON AN 
INTERROGATORY 

8 ANSWER ABOUT SOCIAL OR OCCASIONAL USE. 

9 AND YOU WERE INSTRUCTED BY THE COURT, REMEMBER, 

10 THAT WE DID NOT HAVE THE OPPORTUNITY TO CROSS-EXAMINE MS. 

11 WHITELEY ABOUT THAT INTERROGATORY ANSWER THAT SHE GAVE 
AFTER 

12 THE LAWSUIT WAS FILED, WHEN SHE KNEW WE WERE TRYING TO 
FIND 

13 OUT ABOUT MARIJUANA USE. 

14 MS. CHABER: YOUR HONOR, I WOULD JUST OBJECT, 

15 BECAUSE I THINK THAT THAT KIND OF MISSTATES THE ADMONITION 

16 THAT THE COURT GAVE. AND THE IMPLICATION HERE IS THAT 

17 SOMEHOW WE PREVENTED THAT OR MS. WHITELEY PREVENTED THAT. 

18 MR. HARDY: I WILL REPHRASE, BECAUSE I DIDN'T 

19 MEAN TO SUGGEST THAT COUNSEL OR MS. WHITELEY PREVENTED US 
BY 

20 SOME IMPROPER ACT. I DIDN'T MEAN TO SAY THAT AT ALL. 

21 THE POINT IS, WE DID NOT HAVE THE OPPORTUNITY 
TO 

22 CROSS-EXAMINE MS. WHITELEY ABOUT THE INTERROGATORY ANSWER. 

23 AND WHAT I WANT TO ASK YOU IS THIS: WHICH IS 

24 MORE RELIABLE? THE INFORMATION GIVEN AFTER THE LAWSUIT IS 

25 FILED ABOUT HOW MUCH MARIJUANA SHE USED AND FOR HOW LONG, 
OR 

26 THE INFORMATION GIVEN TO HER DOCTORS BY HER BEFORE THE 

27 LAWSUIT WAS FILED? 

28 THERE ARE THREE REASONS, AS I STARTED TO SAY, 

WE 
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1 OFFER THIS EVIDENCE. ONE IS TO SHOW THE MULTIPLE RISK 

2 FACTORS AND THE FACT THAT CAUSATION CANNOT BE DETERMINED 

3 WHEN THERE ARE MULTIPLE RISK FACTORS. 

4 THE SECOND IS TO SHOW THAT SHE DEPRESSED HER 

5 IMMUNE SYSTEM AND REDUCED HER BODY'S ABILITY TO FIGHT THE 

6 DISEASE. 


7 AND THE THIRD IS TO SHOW THAT WHEN MS. WHITELEY 

8 WANTED TO STOP DOING SOMETHING, SHE COULD DO IT. SHE 

9 STOPPED DRUGS AND SHE STOPPED ALCOHOL COLD TURKEY, WITH NO 

10 TROUBLE. 

11 YES, SHE COULD HAVE QUIT SMOKING THEN OR 
EARLIER, 


12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

1985, 

23 

PACKAGE, 

24 

25 


WHENEVER SHE WANTED TO. SHE DID QUIT WHEN SHE WANTED TQ, 
WHEN SHE HAD CHRQNIC BRQNCHITIS. 

NQW, JUST A WQRD ABQUT DECLINING RISK THEN, AND 
I'LL BE THRQUGH. THAT'S THE CQNCEPT, REMEMBER, THAT WHEN 
YQU QUIT SMQKING, THE RISK QF DEVELQPING DISEASE BEGINS TQ 
GQ DQWN AFTER A FEW YEARS, AND SUBSTANTIALLY DQWN BY 10 
YEARS. 

THERE WAS QNE WITNESS QN THAT SUBJECT. HE WAS 
DR. BURNS. I ASKED HIM QN CRQSS-EXAMINATIQN: 

"IS IT MQRE PRQBABLE THAN NQT THAT IF 

MS. WHITELEY HAD QUIT SMQKING CIGARETTES IN 

WHEN THE LUNG CANCER WARNING WENT QN THE 


THAT SHE WQULD 
1998 ?" 


NQT HAVE GQTTEN LUNG CANCER IN 
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AND HE SAID: "YES, THAT'S MORE PROBABLE THAN 
NOT . " 

AND THAT WAS THE ONLY TESTIMONY ABOUT DECLINING 


26 

27 

28 
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1 RISK FROM DR. BURNS. 

2 NOW, MR. FURR IS GOING TO FOLLOW ME, AND I 

3 APPRECIATE, AS I SAID BEFORE, YOUR PATIENCE, YOUR 

4 ATTENTION. HE'S GOING TO TALK TO YOU ABOUT CHOICE. 

5 I JUST WANT TO SAY THAT I RECOGNIZE THAT THERE 

6 ARE HARD CHOICES SOMETIMES, AND THIS IS PROBABLY ONE OF 

7 THOSE SITUATIONS. 

8 WHEN YOU'RE A LONG-TERM CIGARETTE SMOKER — 
AFTER 

9 ALL, IF YOU'RE DOING SOMETHING THAT FEELS GOOD AND YOU 
LIKE 

10 IT AND IT'S GOOD FOR YOU, YOU DON'T REALLY HAVE ANYTHING 
TO 

11 CHOOSE, DO YOU? 

12 AND IF YOU'RE DOING SOMETHING THAT'S NOT GOOD 
FOR 

13 YOU AND YOU DON'T LIKE IT, OF COURSE, YOU QUIT. THAT'S 

14 EASY. 

15 THE HARD CHOICE IS WHEN YOU'RE DOING SOMETHING 

16 YOU LIKE AND YOU KNOW IT ISN'T GOOD FOR YOU. DO YOU TAKE 
A 

17 CHANCE OR ARE YOU CONSERVATIVE? DO YOU PLAY IT SAFE OR DO 

18 YOU HAVE FUN? AND ONLY YOU CAN DECIDE THAT SORT OF THING. 

19 CHOICE IS A GUARDED, PROTECTED RIGHT THAT WE 
MAY 

20 NOT THINK ABOUT A LOT BUT WE ALL DO VALUE A GREAT DEAL. 

THE 

21 ABILITY TO CHOOSE. PEOPLE CAN TELL YOU WHAT TO DO, THEY 
CAN 

22 GIVE YOU ADVICE, BUT YOU MAKE THE CHOICES YOURSELF. 

23 AND I KNOW THAT SOMETIMES PEOPLE LOOK BACK AND 

24 THEY THINK, "WELL, WHATEVER HAPPENED, I WOULD HAVE TO SAY 

1 

25 WOULDN'T DO IT ANY DIFFERENTLY. I WOULDN'T DO IT ANY 
OTHER 

2 6 WAY . " 

27 BUT YOU ALSO HAVE SITUATIONS WHERE YOU LOOK 
BACK, 

28 LIKE A MONDAY MORNING QUARTERBACK, AND YQU SAY, "WELL, 
YEAH, 
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1 I WQULD DQ IT DIFFERENTLY IF I HAD TQ DQ IT QVER AGAIN," 
AND 

2 THAT'S SAD SQMETIMES. 

3 BUT THIS LAWSUIT, THIS ARGUMENT, THIS TRIAL IS 

4 NQT ABQUT WHETHER TQ BE SAD, BECAUSE ANY NQRMAL HUMAN 
BEING 

5 WQULD BE SYMPATHETIC FQR MS. WHITELEY AND HER FAMILY, 

6 BECAUSE SHE HAS A SERIQUS DISEASE. 

7 WHAT THIS LAWSUIT IS ABQUT IS CHQICE. AND IT'S 

8 ABQUT WHETHER PHILIP MQRRIS AND R.J. REYNQLDS TURNED 

9 MS. WHITELEY INTQ A RQBQT QR A VICTIM, SQMEBQDY WHQ CQULD 

10 NQT EXERCISE FREE WILL AND CQULDN'T CHQQSE WHAT TQ DQ. 

11 DID WE DQ THAT TQ HER? QR DID SHE LIVE HER 
LIFE 

12 THE WAY SHE CHQSE TQ LIVE IT AND MAKE CHQICES? AND I 
THINK 

13 YQU KNQW THE TRUTH TQ THAT, EVEN IF TQBACCQ CQMPANTES ARE 

14 NQT YQUR FAVQRITE CQMPANY. 
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15 

16 

17 

18 

19 

20 
YOU 
21 
22 

WE ' LL 

23 

24 

25 

26 

27 

28 
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1 

2 

3 


AND I ASK YOU TO RETURN A VERDICT FOR PHILIP 
MORRIS AND FOR R.J. REYNOLDS. THANK YOU. 


THE COURT: 
MORNING RECESS? 

MR. FURR: 
THE COURT: 


IS THIS A GOOD TIME TO TAKE OUR 

YES, IT WOULD BE. 

OKAY. JURORS, I'M GOING TO GIVE 


A 20-MINUTE RECESS UNTIL QUARTER TO 11:00. 

PLEASE CONTINUE TO FOLLOW THE ADMONITION. 

SEE YOU BACK AT QUARTER TQ 11:00. 

(RECESS TAKEN FRQM 10:23 TQ 10:50 A.M.) 

THE CQURT: WE ARE BACK QN THE RECQRD. 

MR. FURR, YQU MAY PRQCEED. 

MR. FURR: THANK YQU, YQUR HQNQR. 

CLQSING ARGUMENT BY MR. FURR 

MR. FURR: GQQD MQRNING, LADIES AND GENTLEMEN. 

CIGARETTES ARE AN INHERENTLY DANGERQUS PRQDUCT. 
DR. DEBETHIZY, A CQRPQRATE VICE PRESIDENT FRQM R.J. 


REYNQLDS 


4 

5 

6 
7 

AN 


AND THE CHIEF TQXICQLQGIST AT R.J. REYNQLDS, TQLD YQU THAT 
CIGARETTES HAVE INHERENT RISK AND ARE INHERENTLY TQXIC. 

DR. FARQNE, WHQ WAS THE PLAINTIFFS' CIGARETTE 
DESIGN EXPERT, TQLD YQU THAT ANYTIME YQU BURN QR CQMBUST 


8 QRGANIC MATERIAL, WHETHER IT BE GRASS QR LEAVES QR 
TQBACCQ, 

9 THAT YQU WILL GENERATE A CQMPLEX MIXTURE IN THE SMQKE THAT 

10 INCLUDES CARCINQGENS AND IRRITANTS. 

11 THERE IS NQ DISPUTE THAT CIGARETTES ARE A 

12 DANGERQUS PRQDUCT, BUT THEY'RE NQT DANGERQUS BECAUSE THEY 

13 ARE NEGLIGENTLY DESIGNED. THEY ARE DANGERQUS BECAUSE QF 
THE 

14 INHERENT PRQPERTIES QF BURNING TQBACCQ. 

15 I'D LIKE TQ SUGGEST TQ YQU THAT WHEN YQU 
CQNSIDER 

16 PLAINTIFFS' CLAIM THAT CIGARETTES HAVE BEEN NEGLIGENTLY 

17 DESIGNED, THAT YQU TAKE A LQQK AT PAGE 30 QF YQUR JURY 

18 INSTRUCTIQNS AND ASK YQURSELF WHETHER THE PRQDUCT IS 

19 DANGERQUS BECAUSE IT'S BEEN NEGLIGENTLY DESIGNED QR 
WHETHER 

20 IT IS INHERENTLY DANGERQUS. 

21 I'M ALSQ GQING TQ TALK TQ YQU NQW ABQUT WHETHER 

22 THERE'S BEEN ANY PRQQF THAT THESE CQMPANIES DID ANYTHING 

23 NEGLIGENT IN THE DESIGN QF THEIR CIGARETTES. 

24 AND I WANT TQ TALK — SUGGEST TQ YQU THAT THERE 

25 ARE A CQUPLE QF QTHER PAGES QF YQUR JURY INSTRUCTIQNS THAT 

26 YQU SHQULD CQNSIDER WHEN YQU EVALUATE THE PLAINTIFFS' 

27 EVIDENCE. 

28 FIRST, YQU SHQULD LQQK AT THE STANDARD THAT THE 
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1 JUDGE ADVISED YQU THAT THE MANUFACTURERS ARE HELD TQ. THE 

2 CQMPANIES ARE HELD TQ THE — TQ THE STANDARD QF BEING — 

3 EXCUSE ME. I THQUGHT I CITED THE WRQNG PAGE TQ YQU. 

4 WHAT I WANTED YQU TQ LQQK AT WAS PAGE 34 QF THE 

5 JURY INSTRUCTIQNS. AND I THINK YQU WILL SEE QN PAGE 34 QF 

6 THE JURY INSTRUCTIQNS THAT QNE QF THE SQURCES THAT YQU CAN 

7 LQQK TQ TQ EVALUATE THE STANDARD THAT THE CQMPANIES ARE 
HELD 


8 TQ IS BUSINESS CUSTQM. 

9 IT'S NQT THE QNLY SQURCE THAT YQU CAN LQQK TQ, 
10 BUT YQU CAN LQQK TQ BUSINESS CUSTQM TQ SEE WHETHER THE 
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11 COMPANIES HAVE MET THEIR STANDARD. 

12 THERE HAS BEEN NO EVIDENCE IN THIS CASE THAT 

13 ANYONE KNOWS HOW TO MAKE A SAFER CIGARETTE THAN PHILIP 

14 MORRIS AND R.J. REYNOLDS. THERE HAS BEEN NO EVIDENCE THAT 

15 ANY MANUFACTURER IN THE WORLD IS ABLE TO MAKE A SAFER 

16 CIGARETTE THAN PHILIP MORRIS AND R.J. REYNOLDS. 

17 DESPITE DECADES OF RESEARCH AND BILLIONS OF 

18 DOLLARS THAT HAVE BEEN SPENT, INCLUDING RESEARCH CONDUCTED 

19 BY VARIOUS ENTITIES WITHIN THE UNITED STATES GOVERNMENT 
AND 

20 WITHIN FOREIGN GOVERNMENTS, NO ONE HAS FOUND A WAY TO MAKE 

21 CIGARETTES SAFER OR LESS RISKY OR LESS HAZARDOUS THAN THE 

22 PRODUCTS MADE BY PHILIP MORRIS AND R.J. REYNOLDS. 

23 MR. BROWN TOLD YOU YESTERDAY THAT DR. FARONE 
WAS 

24 AN IMPORTANT WITNESS IN THIS CASE. AND I AGREE WITH HIM. 

25 BUT WE PROBABLY DISAGREE ON WHY DR. FARONE IS AN IMPORTANT 

26 WITNESS. 

27 YOU MAY RECALL THAT DR. FARONE WAS A FORMER 

28 PHILIP MORRIS EMPLOYEE WHO BECAME UPSET WHEN HE DIDN'T GET 
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1 THE BIG PROMOTION THAT HE HAD BEEN COUNTING ON, AND WHO 
NOW, 

2 15 YEARS LATER, LOOKS BACK AND SAYS THAT THINGS WERE NOT 
AS 

3 GOOD AS THEY SEEMED WHEN HE WAS WAITING FOR THAT 
PROMOTION. 

4 WELL, DR. FARONE HAS BEEN OUT OF CIGARETTE 
DESIGN 

5 FOR A LONG TIME. AND THERE ARE A LOT OF THINGS HE GOT 
WRONG 


6 AND THERE ARE A LOT OF THINGS THAT HE DID NOT KNOW. IN 

7 FACT, YOU MAY RECALL WHEN I CROSS-EXAMINED HIM, HE KNEW 

8 VIRTUALLY NOTHING ABOUT THE PRODUCTS MADE BY R.J. 

REYNOLDS. 

9 DR. FARONE ACTUALLY SAID SOME THINGS THAT WERE 

10 STRANGE, I THOUGHT, LIKE WHEN HE TOLD YOU THAT TOOTHPASTE 
IS 

11 

12 
AND 

13 

THAT 

14 

15 

THIS 

16 

17 

18 

19 
BE 

20 
21 

22 DR. 

CROSS-EXAMINED 


STRANGE, 

A DRUG DELIVERY DEVICE. 

I THINK DR. FARONE WAS AN IMPORTANT WITNESS, 

HE WAS AN IMPORTANT WITNESS BECAUSE THERE WAS ONE ISSUE 

HE GOT ABSOLUTELY CORRECT. NOW, HE DID MENTION THIS ISSUE 
ON HIS DIRECT EXAMINATION AND MR. BROWN DID NOT MENTION 

ISSUE YESTERDAY. 

BUT WHEN I CROSS-EXAMINED DR. FARONE, HE AGREED 
WITH ME THAT CONSUMER ACCEPTABILITY IS A THRESHOLD ISSUE 
FROM WHICH ANY DESIGN CHANGE IN A CIGARETTE PRODUCT MUST 

EVALUATED. 

AND I REPRODUCED FOR YOU HERE SOME OF 
FARONE'S TESTIMONY ON THAT ISSUE, WHEN I 


23 

24 

25 

26 

CORRECT, 

27 

28 
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DR. FARONE; 


"QUESTION: CONSUMER ACCEPTABILITY REFERS TO 
WHETHER OR NOT A SMOKER LIKES A CIGARETTE AND 
FINDS IT ACCEPTABLE TO SMOKE IT; IS THAT 


SIR? 

"ANSWER: 


WELL, GENERALLY, YES. 
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1 

MARKET 

2 

3 

4 

5 

6 


"QUESTION: OKAY. NOW, THE REASON FOR MAKING 

SAFER CIGARETTES IS TO IMPROVE PUBLIC HEALTH, 
ISN'T IT, SIR? 

"ANSWER: THAT'S CORRECT. 

"QUESTION: TO IMPROVE PUBLIC HEALTH, A SAFER 

CIGARETTE HAS TO BE ACCEPTABLE TO CONSUMERS, 
DOESN'T IT, SIR? 

"ANSWER: THAT IT DOES. 

"QUESTION: BECAUSE A CIGARETTE THAT CIGARETTE 

SMOKERS DON'T LIKE AND WON'T SMOKE DOESN'T HELP 
ANYONE OR IMPROVE PUBLIC HEALTH, DOES IT, SIR? 
"ANSWER: UNLESS YOU COULD CONVINCE THEM THAT 

THEY SHOULD REPLACE THEIR CIGARETTES WITH THAT 
ONE; YOU'RE RIGHT." 

THIS IS CRITICAL TESTIMONY WHEN YOU EVALUATE 

NEGLIGENT DESIGN CLAIM IN THIS CASE, BECAUSE EVERY SINGLE 
DESIGN CHANGE THAT THESE COMPANIES MAKE HAS TO PRODUCE A 
PRODUCT THAT IS ACCEPTABLE TO CONSUMERS OR IT DOES NO ONE 
ANY GOOD WHATSOEVER AND DOES NOT IMPROVE THE PUBLIC HEALTH 
WHATSOEVER. 

NOW, THERE'S A VERY GOOD EXAMPLE OF HOW THIS 
WORKS. DR. FARONE TALKED ABOUT IT A GREAT DEAL DURING HIS 
TESTIMONY AND MR. BROWN MENTIONED IT YESTERDAY. AND 

THE ISSUE OF THE USE OF CHARCOAL FILTERS. 

YOU MAY RECALL FROM DR. TOWNSEND'S TESTIMONY 

R.J. REYNOLDS INTRODUCED THE USE OF CHARCOAL FILTERS ON A 
PRODUCT IN 1964. THAT WAS THE TEMPO PRODUCT. 

IT FINALLY WAS TAKEN OFF THE MARKET IN 1980, AS 

DR. TOWNSEND EXPLAINED, BECAUSE IT HAD VIRTUALLY ZERO 

SHARE. 

BUT REYNOLDS DIDN'T STOP TRYING TO USE CHARCOAL 
FILTERS. YOU HEARD THAT IN 1997, REYNOLDS PUT A CHARCOAL 
FILTER ON A WINSTON CIGARETTE PRODUCT, CALLED IT "WINSTON 
SELECT." 


7 WINSTON, OF COURSE, HAD FORMERLY BEEN THE NO. 1 

8 SELLING CIGARETTE IN THE UNITED STATES, BUT THAT PRODUCT 

9 DIDN'T DO WELL. BUT REYNOLDS DIDN'T STOP. 

10 AS DR. TOWNSEND EXPLAINED TO YOU, THE COMPANY 
IS 

11 STILL WORKING ON PRODUCTS WITH CHARCOAL FILTERS. AND IN 

12 FACT, PHILIP MORRIS HAS HAD A CIGARETTE ON THE MARKET THAT 

13 INCLUDED A CHARCOAL FILTER FOR ALMOST THE PAST 40 YEARS 

14 CONTINUOUSLY. 

15 BUT THE FACTS, AS YOU HEARD THEM, ARE THAT EVEN 

16 IF YOU TAKE ALL OF THE CHARCOAL FILTER PRODUCTS ON THE 

17 MARKET TOGETHER, THEY HAVE A MINUSCULE MARKET SHARE, 
BECAUSE 

18 CONSUMERS DON'T LIKE THEM. CONSUMERS DON'T LIKE THE WAY 

19 THEY TASTE AND THEY WON'T BUY THEM AND THEY WON'T SMOKE 

THEM 

20 AND THEY DON'T HELP ANYBODY. 

21 I'M GOING TO TALK TO YOU AT SOME LENGTH ABOUT 
THE 

22 EVIDENCE THAT YOU SAW REGARDING CIGARETTE DESIGN. BEFORE 
I 

23 DO, I WANT TO RECAP FOR YOU WHO THE WITNESSES WERE ON THAT 

24 IN THIS CASE. OF COURSE, THE ONLY WITNESS THAT THE 

25 PLAINTIFFS CALLED WAS DR. FARONE, THE GENTLEMAN THAT HAD 
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NOT 

26 WORKED IN CIGARETTE DESIGN FOR 15 YEARS AND HAD NEVER 
WORKED 

27 AT R.J. REYNOLDS. 

28 WE CALLED DR. DAVID TOWNSEND, WHO WAS THE FIRST 
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1 WITNESS THAT YOU SAW ON THE DEFENSE CASE, A MAN WHO HAS 

2 DEVOTED THE PAST 20 YEARS OF HIS LIFE TO MAKING CIGARETTES 

3 SAFER. HE'S THE CHIEF CIGARETTE DESIGNER FOR R.J. 

REYNOLDS. 

4 WE CALLED DR. DON DEBETHIZY, THE TOXICOLOGIST, 

5 WHO HAS SPENT THE LAST 15 YEARS OF HIS CAREER TESTING THE 

6 CIGARETTE PRODUCTS AT R.J. REYNOLDS. AND I'LL TALK MORE 

7 ABOUT HIS TESTIMONY LATER. 

8 PHILIP MORRIS CALLED DR. RICHARD CARCHMAN, THE 

9 VERY SENIOR TOXICOLOGIST WITH THE BROAD EXPERIENCE. HE 
HAD 

10 CANCER EXPERIENCE. AND PHILIP MORRIS CALLED DR. WHIDBY, 

11 WHOM MR. HARDY DESCRIBED TO YOU THIS MORNING, WHO HAD 

12 SIGNIFICANT INVOLVEMENT AND RESPONSIBILITIES IN MAJOR 

13 CIGARETTE DESIGN PROJECTS AT PHILIP MORRIS. 

14 NOW, WHEN YOU WALKED INTO THE COURTROOM, YOU 

15 PROBABLY THOUGHT THAT CIGARETTES WERE A FAIRLY SIMPLE 

16 PRODUCT. YOU MAY HAVE THOUGHT THEY WERE TOBACCO ROLLED IN 

17 PAPER. YOU NOW HEARD DIFFERENTLY. YOU MAY HAVE HEARD A 

LOT 

18 MORE ABOUT CIGARETTE DESIGN THAN YOU EVER WANTED TO HEAR. 

19 YOU KNOW THEY ARE A VERY COMPLICATED, A VERY 

20 SOPHISTICATED, HIGHLY ENGINEERED PRODUCT. YOU KNOW THAT 

21 THESE COMPANIES HAVE SPENT THE PAST 45 YEARS RESEARCHING 

22 THOSE PRODUCTS AND HAVE SPENT BILLIONS OF DOLLARS, 

BILLIONS 

23 OF DOLLARS TRYING TO MAKE CIGARETTE PRODUCTS SAFER. AND 

24 THEY SUCCEEDED. 

25 THERE IS NO SUCH THING AS A SAFE CIGARETTE, BUT 

26 THEY HAVE SUCCEEDED IN MAKING THEIR CIGARETTE PRODUCTS 

27 SAFER. THEY HAVE HAD DRAMATIC SUCCESS IN SOME WAYS. 

28 YOU MAY REMEMBER A CHART LIKE THIS (INDICATING) 
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1 THAT YOU SAW DURING THE EVIDENCE. DR. DEBETHIZY — EXCUSE 

2 ME — DR. TOWNSEND WAS THE FIRST WITNESS TO EXPLAIN THIS 

3 TYPE OF DECREASE IN TAR AND NICOTINE YIELDS TO YOU IN 

4 DETAIL. 

5 IN THE EARLY 1950S, THOSE FIRST CIGARETTE 

6 SCIENTIFIC STUDIES ON THE HEALTH RISKS OF SMOKING BEGAN TO 

7 BE PUBLISHED, THE EPIDEMIOLOGIC STUDIES AND THE MOUSE 

8 SKIN-PAINTING STUDIES. 

9 AND WHAT DID THE COMPANIES BEGIN DOING? THEY 

10 DEVOTED TREMENDOUS RESOURCES TO DECREASE THE TAR AND 

11 NICOTINE YIELDS OF CIGARETTES. 

12 YESTERDAY, EVEN MR. BROWN AND MS. CHABER — I 

13 CAN'T REMEMBER WHICH — REMINDED YOU OF THE CONCEPT OF 

14 DOSE/RESPONSE, A VERY FUNDAMENTAL PRINCIPLE OF TOXICOLOGY 

15 THAT EVERYONE KNOWS AND ACCEPTS. 

16 AND IT MEANS SIMPLY THAT, IF SOMETHING IS 

17 DANGEROUS, LESS IS PROBABLY BETTER THAN MORE OF THAT 

18 SUBSTANCE. AND THAT'S THE PREMISE THAT GUIDED THE 

COMPANY'S 

19 INITIALS EFFORTS IN MANY, MANY, WAYS AND CONTINUES TO 
GUIDE 

20 THEIR CIGARETTE DESIGN EFFORTS TODAY. 

21 THEY BEGAN DECREASING THE AMOUNT OF TAR, WHICH 
IS 
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22 THE FRACTION OF CIGARETTE SMOKE THAT CONTAINS THE 

23 CARCINOGENS, IRRITANTS AND OTHER CHEMICALS THAT YOU'VE 
HEARD 

24 SO MUCH ABOUT, AND THEY SUCCEEDED DRAMATICALLY. 

25 IN 1954, THE SALES-WEIGHTED AVERAGE TAR YIELD 
OF 

26 A CIGARETTE WAS ABOUT 38 MILLIGRAMS PER CIGARETTE. YOU 

27 PROBABLY REMEMBER "SALES-WEIGHTED AVERAGE" SIMPLY MEANS 
THE 

28 AVERAGE CIGARETTE THAT SMOKERS BUY AND SMOKE. 
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1 YOU REMEMBER THE EVIDENCE ABOUT DR. WYNDER. 

2 DR. WYNDER WAS AN IMPORTANT, PIVOTAL FIGURE IN SMOKING AND 

3 HEALTH, DID MUCH OF THE ORIGINAL IMPORTANT SCIENTIFIC 

4 RESEARCH. 

5 IN THE '50S, HE ADVISED THE COMPANIES, AS YOU 

6 HEARD IN THE EVIDENCE, THAT THEY SHOULD SHOOT FOR A 40 

7 PERCENT REDUCTION IN TAR YIELD. 

8 WHAT DID THEY DO? BY 1992, THE SALES-WEIGHTED 

9 AVERAGE TAR YIELD WAS 11 MILLIGRAMS. THAT'S A 70 PERCENT 

10 REDUCTION IN THE SALES-WEIGHTED AVERAGE OF TAR YIELD. 

11 LET'S LOOK AT WHAT THEY HAD ACCOMPLISHED BY THE 

12 TIME LESLIE WHITELEY BEGAN SMOKING. SHE BEGAN SMOKING IN 

13 1972. 

14 YOU MIGHT REMEMBER THAT THIS AXIS OVER HERE IS 

15 THE ONE THAT YOU LOOK AT FOR THE TAR YIELD (INDICATING). 

BY 

16 1972, THE SALES-WEIGHTED AVERAGE WAS 18 MILLIGRAMS. 

THAT ' S 

17 A 50 PERCENT — IT'S MORE THAN A 50 PERCENT REDUCTION FROM 

18 THE 38 MILLIGRAMS IN 1954. 

19 SO BY THE TIME MRS. WHITELEY BEGAN SMOKING, 
THESE 

20 COMPANIES HAD MET AND EXCEEDED THE RECOMMENDATION THAT 

21 DR. WYNDER HAD MADE TO THEM. 

22 AND REMEMBER, THIS IS JUST A SALES-WEIGHTED 

23 AVERAGE. THESE COMPANIES HAVE A VARIETY OF PRODUCTS THAT 

24 HAVE MUCH LOWER YIELDS THAN THE SALES-WEIGHTED AVERAGE. 

25 YOU HEARD DURING THIS TRIAL ABOUT THE NOW 

26 CIGARETTE. THAT'S A CIGARETTE THAT R.J. REYNOLDS 

27 MANUFACTURES. IT HAS A VERY SMALL MARKET SHARE, BECAUSE 

28 CONSUMERS DON'T LIKE IT VERY MUCH, BUT THE COMPANY HAS PUT 
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1 IT OUT ON THE MARKET FOR ANYONE THAT WANTS AN EXTREMELY 

2 LOW-YIELD CIGARETTE. 

3 AND IT HAS — I CAN'T REALLY MARK IT TO SCALE, 

I 

4 DON'T THINK (MARKING BOARD) — IT DELIVERS HALF A 
MILLIGRAM 

5 OF TAR. THAT'S A 98 PERCENT REDUCTION IN THE TAR YIELD 
FROM 

6 THE CIGARETTES OF THE 1950S. 

7 WE ALSO SPENT SOME TIME WITH YOU DURING THE 
CASE 

8 SHOWING YOU THE TYPES OF TECHNIQUES THAT THE COMPANIES 
HAVE 

9 USED TO ACHIEVE THESE DRAMATIC REDUCTIONS. AND I'LL JUST 

10 BRIEFLY REMIND YOU OF THEM. MR. HARDY MENTIONED THEM THIS 

II MORNING. 

12 OF COURSE, THE FIRST IMPORTANT TECHNIQUE AND 

13 PERHAPS THE MQST IMPQRTANT TECHNIQUE HAS BEEN THE USE QF 

14 FILTERS QN THE PRQDUCT. 

15 DR. TQWNSEND TQLD YQU THAT REYNQLDS ALQNE HAS 
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16 EVALUATED HUNDREDS OF DIFFERENT PROTOTYPES OF FILTERS, 

17 TRYING TO FIND A FILTER THAT WILL SELECTIVELY REDUCE 

18 COMPOUNDS OF INTEREST THAT WOULD GENERALLY REDUCE THE TAR 

19 DELIVERY AND WHICH HAS SMOKING CHARACTERISTICS THAT 

20 CONSUMERS FIND TO BE ACCEPTABLE, BECAUSE WITHOUT CONSUMER 

21 ACCEPTABILITY, THE PRODUCT WON'T DO ANYBODY ANY GOOD. 

22 YOU HEARD THAT THE FACT OF THE MATTER IS THAT, 

23 WITH TODAY'S TECHNOLOGY, THE COMPANIES CAN MAKE FILTERS 
THAT 

24 WOULD MAKE THE NOW PRODUCT LOOK LIKE A HIGH-YIELD PRODUCT. 

25 THEY CAN BLOCK EVERYTHING WITH A FILTER THAT CAN BE MADE 

26 THAT EFFICIENTLY, BUT NO ONE IS GOING TO SMOKE IT, BECAUSE 

27 IT'S NOT GOING TO BE ACCEPTABLE TO CONSUMERS. 

28 YOU HEARD ABOUT THE INVENTION AT R.J. REYNOLDS 
OF 
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1 RECONSTITUTED TOBACCO. RECONSTITUTED TOBACCO IS A WAY OF 

2 COMBINING TOBACCO SCRAPS THAT OTHERWISE COULDN'T BE USED 
SO 

3 THAT IT CAN BE USED IN THE STANDARD PRODUCT. BUT 

4 RECONSTITUTED TOBACCO HAS LOWER AMOUNTS OF TAR AND 
NICOTINE 

5 THAN THE LEAF DOES WHEN IT COMES IN FROM THE FIELD. 

6 YOU HEARD ABOUT POROUS PAPER AND FILTER 

7 VENTILATION. THOSE ARE BOTH EXAMPLES OF THE AIR DILUTION 

8 TECHNIQUES. 

9 AND IN PARTICULAR, I'M GOING TO TALK TO YOU 
ABOUT 

10 THE FILTER VENTILATION, SINCE THERE HAS BEEN SOME 

11 CONTROVERSY IN THIS CASE OVER THAT. 

12 OF COURSE, YOU HEARD ABOUT EXPANDED TOBACCO. 

13 DR. TOWNSEND SHOWED YOU THESE EXHIBITS, DEFENDANTS' 

EXHIBITS 

14 6245 AND 6246. THEY BOTH HAVE THE SAME WEIGHT OF TOBACCO 
IN 

15 THEM. THIS IS THE EXPANDED TOBACCO, THIS IS THE 
NONEXPANDED 

16 TOBACCO (INDICATING). 

17 BY INCORPORATING EXPANDED TOBACCO INTO YOUR 

18 PRODUCTS, YOU USE LESS TOBACCO, AND WHEN YOU USE LESS 

19 TOBACCO, YOU PRODUCE LESS TAR, THE SMOKER INHALES LESS OF 

20 THE CHEMICALS THAT ARE THOUGHT TO POSE THE HEALTH RISK, 

AND 

21 THE PRODUCT SHOULD BE SAFER. 

22 LET ME TALK IN PARTICULAR ABOUT THE WAY THAT 
THE 

23 CAMEL CIGARETTE HAS CHANGED OVER TIME BECAUSE, OF COURSE, 

24 THE CAMEL CIGARETTE IS THE R.J. REYNOLDS PRODUCT THAT 
LESLIE 

25 WHITELEY SMOKED. 

26 YOU MAY RECALL THAT SHE REALLY SMOKED TWO 

27 DIFFERENT TYPES OF CAMELS AT TWO DIFFERENT TIMES. SHE 

28 SMOKED SOME OF THE CAMEL UNFILTERED CIGARETTES WHEN SHE 
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1 FIRST BEGAN SMOKING IN THE EARLY TO MID-70S. 

2 AND THEN LATER, IN 1984, THE CAMEL LIGHT 100 

3 CIGARETTE BECAME HER REGULAR CIGARETTE. I'M NOT GOING TO 

4 SAY MUCH ABOUT THE CAMEL UNFILTERED CIGARETTE, BECAUSE I 

5 DON'T REALLY THINK THERE IS A CLAIM IN THE CASE THAT THOSE 

6 ARE THE CIGARETTES THAT CAUSED HER DISEASE. 

7 BUT THERE ARE TWO POINTS OF INTEREST ABOUT THE 

8 CAMEL UNFILTERED CIGARETTE. THE FIRST IS WHY SHE SMOKED 

9 THEM. REMEMBER WHAT MRS. WHITELEY TOLD US ABOUT WHY SHE 
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10 SMOKED CAMEL UNFILTERED CIGARETTES? IT HAD ABSOLUTELY 

11 NOTHING TO DO WITH ADVERTISING. SHE TOLD US THAT SHE HAD 
A 

12 BIKER BOYFRIEND WHO SMOKED THEM, THAT SHE THOUGHT HE 
LOOKED 

13 TOUGH. WHEN SHE SMOKED THEM, SHE FELT LIKE IT MADE HER 
LOOK 

14 TOUGH. AND THAT IT PREVENTED OTHER SMOKERS FROM BUMMING 

15 CIGARETTES FROM HER. 

16 THE IMPORTANT THING THERE IS THAT IT HAD 
NOTHING 

17 TO DO WITH ADVERTISING. 

18 THE OTHER POINT I WANT TO MAKE ABOUT THE CAMEL 

19 UNFILTERED CIGARETTE IS THAT, BY THE TIME MRS. WHITELEY 

20 BEGAN SMOKING — BY THE WAY, THIS IS A SUMMARY OF EVIDENCE 

21 THAT DR. TOWNSEND PRESENTED TO YOU ABOUT THE YIELDS OF 

22 DIFFERENT CAMEL PRODUCTS AT DIFFERENT TIMES (INDICATING) 

23 BY THE TIME MRS. WHITELEY BEGAN SMOKING THE CAMEL 
UNFILTERED 

24 CIGARETTE, THE TAR YIELD OF THE CAMEL UNFILTERED CIGARETTE 

25 HAD DECREASED FROM 38.3 MILLIGRAMS TO ABOUT 25 MILLIGRAMS. 

26 THAT IS A 35 PERCENT REDUCTION IN TAR YIELD IN THE 

27 UNFILTERED PRODUCT ALONE. 

28 OF COURSE, THE PRODUCT THAT MRS. WHITELEY 
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1 ACTUALLY USED WAS THE CAMEL LIGHT 100 PRODUCT. THAT 
PRODUCT 

2 YIELDED ABOUT 10 AND A HALF TO 11 MILLIGRAMS OF TAR PER 

3 CIGARETTE. THAT PRODUCT IS A 70 PERCENT REDUCTION FROM 
THE 

4 UNFILTERED CAMEL OF THE 1950S, WHEN DR. WYNDER ADVISED THE 

5 COMPANIES THEY SHOULD ATTEMPT TO REDUCE THE TAR YIELD BY 
40 

6 PERCENT. 

7 MRS. WHITELEY ALSO, OF COURSE, HAD THE CHOICE 
TO 

8 SMOKE THE CAMEL ULTRALIGHT 100 CIGARETTE DURING THE 1990S. 

9 THAT'S A 5-MILLIGRAM CIGARETTE. 

10 NOW, MR. BROWN HAS MADE THE POINT SEVERAL TIMES 

11 DURING THIS TRIAL THAT REYNOLDS DID NOTHING TO CHANGE THE 

12 CAMEL LIGHT 100 CIGARETTE AFTER IT WAS INTRODUCED. 

13 OF COURSE, THAT'S NOT TRUE. WHAT WE DID WAS WE 

14 EXTENDED THE BRAND. REMEMBER THE CIGARETTE MANUFACTURING 

15 EXPERTS TALKING ABOUT BRAND EXTENSION, HOW THE COMPANIES 

16 WILL TAKE ONE BRAND AND CHANGE IT OVER TIME AND OFFER 

17 VARIATIONS OF THAT BRAND. THAT'S WHAT WE DID. 

18 MRS. WHITELEY HAD AVAILABLE TO HER A 
5-MILLIGRAM 

19 CAMEL CIGARETTE THAT SHE COULD HAVE CHOSEN TO SMOKE, HAD 
SHE 

20 WANTED TO. 

21 LET ME LOOK WITH YOU A LITTLE CLOSER AT THE 
CAMEL 

22 LIGHT 100 CIGARETTE. AND WHAT I WANT TO DO IS EXAMINE 
WITH 

23 YOU HOW THIS DECREASE IN TAR AND NICOTINE YIELD WAS 

24 ACCOMPLISHED IN THE CAMEL LIGHT 100 CIGARETTE. 

25 AGAIN, DR. TOWNSEND TOLD YOU THAT EVERY CAMEL 

26 LIGHT 100 CIGARETTE THAT MRS. WHITELEY EVER SMOKED, OR FOR 

27 THAT MATTER EVERY CAMEL LIGHT 100 CIGARETTE THAT WAS EVER 

28 MADE, INCLUDED THESE DESIGN FEATURES (INDICATING). IT 
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1 INCLUDED A CELLULOSE ACETATE FILTER WITH TRIACETIN. 

2 NOW, THE IMPORTANCE OF THE TRIACETIN, OF 
COURSE, 

3 IS THAT'S A COMPOUND THAT'S ADDED TO THE FILTER THAT 

4 SELECTIVELY TRAPS PHENOLS. AND YOU MAY RECALL THAT 

5 DR. FARONE TOLD YOU THAT THAT WAS ONE OF THE GROUPS OF 

6 COMPOUNDS THAT THESE COMPANIES SHOULD TARGET FOR SELECTIVE 

7 REDUCTION. 

8 EVERY CAMEL LIGHT 100 CIGARETTE THAT MRS. 

9 WHITELEY EVER SMOKED INCLUDED RECONSTITUTED TOBACCO, 

10 EXPANDED TOBACCO, POROUS PAPER AND VENTILATION HOLES. 

11 NOW, WE HAD SOMETHING INTERESTING HAPPEN DURING 

12 THE COURSE OF THE TRIAL. YOU MAY REMEMBER, DURING 

13 DR. FARONE'S EXAMINATION, THAT HE WAS ASKED TO EXAMINE THE 

14 PAPER WRAP ON THE FILTER OF A CAMEL LIGHT CIGARETTE. 

15 AND HE MADE THIS GREAT SHOWING OF PUTTING ON 
THE 

16 OPTICIAN'S PIECE AND PRONOUNCING NO FILTERS PRESENT — 

17 EXCUSE ME — NO VENTILATION HOLES PRESENT. I KNOW 

18 DR. FARONE HAD BEEN AWAY FROM CIGARETTE DESIGN FOR AWHILE. 

19 DO YOU RECALL WHAT HAPPENED WHEN SOMEONE WHO 

20 DESIGNS CIGARETTES EVERY DAY AND HAS BEEN DOING SO FOR THE 

21 PAST 15 YEARS TOOK THE STAND? 

22 DR. TOWNSEND SHOWED YOU THAT ALL YOU HAD TO DO 
IN 

23 THIS PLAINTIFFS' EXHIBIT 1915, ALL YOU HAD TO DO WAS HOLD 
IT 

24 UP TO THE LIGHT AND THE DOUBLE ROW OF LASER-PERFORATED 

25 VENTILATION HOLES WAS CLEARLY VISIBLE. I DON'T KNOW WHY 

26 DR. FARONE COULDN'T SEE THEM, BUT DR. TOWNSEND SHOWED YOU 

27 HOW YOU COULD FIND THEM. 

28 THERE'S ANOTHER ISSUE ABOUT VENTILATION HOLES 
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1 THAT I WANT TO TALK ABOUT AND MR. HARDY TOUCHED ON THAT 

2 EARLIER TODAY, AND THAT'S THE PLACEMENT OF VENTILATION 

3 HOLES. 

4 THERE'S BEEN A LOT OF DISCUSSION IN THIS CASE 

5 ABOUT WHETHER VENTILATION HOLES ARE PUT IN THE RIGHT PLACE 

6 ON A CIGARETTE. AND DR. TOWNSEND AND DR. WHIDBY EXPLAINED 

7 TO YOU WHY VENTILATION HOLES ARE WHERE THEY ARE. 

8 DR. FARONE'S TESTIMONY WAS THAT YOU SHOULD MOVE 

9 THESE VENTILATION HOLES IN THIS DIRECTION (MARKING BOARD), 

10 FURTHER AWAY FROM THE MOUTH END OF THE CIGARETTE, TO 

11 DECREASE THE LIKELIHOOD THAT THEY WOULD BE BLOCKED BY THE 

12 SMOKER. 

13 BUT YOU REMEMBER WHAT DR. TOWNSEND EXPLAINED TO 

14 YOU? HE TOLD YOU THAT THIS FILTER (MARKING BOARD), 

15 VENTILATION AIR THAT COMES IN INCREASES THE VELOCITY OF 
THE 

16 AIR FLOW THROUGH THE CIGARETTE AND DECREASES THE 
EFFICIENCY 

17 OF THE FILTER. 

18 SO THE PORTION OF THE FILTER THAT IS BEHIND THE 

19 VENT HOLES HAS DECREASED EFFICIENCY COMPARED TO THE 

PORTION 

20 OF THE FILTER IN FRONT OF THE VENTILATION HOLES. THAT'S 

21 WHAT'S KNOWN AS A DESIGN TRADEOFF THAT DR. TOWNSEND ALSO 

22 EXPLAINED TO YOU. 

23 WHENEVER YOU MAKE A CHANGE TO A CIGARETTE FOR 
ONE 

24 PURPOSE, YOU HAVE TO EVALUATE WHETHER YOU HAVE 
INADVERTENTLY 

25 CAUSED OTHER CHANGES IN THE CIGARETTE THAT MAY COUNTERACT 


http://legacy.library.ucsf.®du/tiel/fyn05a00/pdfindustrydocuments.ucsf.edu/docs/zlxd0001 



26 WHATEVER YOU'RE TRYING TO ACHIEVE. 

27 DR. TOWNSEND EXPLAINED THAT IF YOU MOVE THE 

28 VENTILATION HOLES THIS WAY (INDICATING), YOU MAY DECREASE 
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1 THE LIKELIHOOD THAT THEY GET BLOCKED BY THE SMOKER. BUT 

2 WHAT YOU HAVE DONE IS YOU MADE A HUGE SECTION OF THE 
FILTER 

3 INEFFICIENT BECAUSE OF THE AIR FLOW VELOCITY. 

4 AND DR. WHIDBY CAME IN AND TOLD YOU THAT PHILIP 

5 MORRIS HAD EVALUATED THIS PROBLEM AND HAD BALANCED HOW TO 

6 ACHIEVE FILTER EFFICIENCY AND MINIMIZE BLOCKING, AND HAD 

7 PLACED THE HOLES, VENTILATION HOLES IN THE OPTIMUM PLACE 
FOR 

8 VENT HOLES. 

9 OF COURSE, THE REASON WE TALK ABOUT ALL OF THIS 

10 HAS TO DO WITH AN ISSUE CALLED COMPENSATION. AND YOU 
HEARD 

11 A LOT ABOUT COMPENSATION DURING THE COURSE OF THE TRIAL. 

12 WHAT COMPENSATION REFERS TO GENERALLY IS WHETHER SMOKERS 
OF 

13 LOW-TAR AND NICOTINE PRODUCTS ACTUALLY GET LESS TAR AND 

14 NICOTINE THAN SMOKERS OF HIGH-TAR AND NICOTINE PRODUCTS. 

15 EVERYONE KNOWS THAT COMPENSATION OCCURS AT SOME 

16 LEVEL. HOWEVER, THE WITNESSES THAT CAME IN HERE TOLD YOU, 

17 ON A CONSISTENT BASIS, THAT COMPENSATION IS INCOMPLETE AND 

18 TEMPORARY. 

19 WHEN THE SMOKER OF A HIGH-TAR AND NICOTINE 

20 PRODUCT SWITCHES TO A LOW-TAR AND NICOTINE PRODUCT, 

21 SOMETIMES THERE IS SOME COMPENSATION. BUT THEY DON'T 
FULLY 

22 
AND 

23 

24 

25 

26 

27 

28 
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THAT 
2 

3 

4 

5 

6 

7 

8 

ONE 
9 

10 
11 
12 

13 

THERE 

14 WAS NO EVIDENCE WHATSOEVER THAT MRS. WHITELEY CHANGED THE 

15 WAY THAT SHE SMOKED CIGARETTES WHEN SHE SWITCHED TO THE 

16 CAMEL LIGHT CIGARETTE FROM THE MARLBORO CIGARETTE. 

17 NOT ONE WITNESS CAME IN HERE AND TOLD YOU THAT 

18 MRS. WHITELEY IN FACT BLOCKED THE VENT HOLES OR IN FACT 

19 INHALED MORE DEEPLY OR IN FACT TOOK MORE PUFFS IN THE 

20 CIGARETTE. THERE IS NO EVIDENCE THAT SHE COMPENSATED BY 

21 CHANGING HER BEHAVIOR. 


OR COMPLETELY COMPENSATE. THEY DON'T INHALE AS MUCH TAR 

NICOTINE AS THEY DID FROM THE HIGH-YIELD PRODUCT. THEY 
INHALE LESS. 

AND IT DOESN'T LAST PERMANENTLY. EVENTUALLY, 
THEIR SMOKING PATTERNS CHANGE BACK AND THEY GET A LOWER 
AMOUNT OF TAR AND NICOTINE. 

EVERY WITNESS THAT CAME IN HERE TOLD YOU THAT 

ALTHOUGH COMPENSATION OCCURS PARTIALLY OR TEMPORARILY, 

ON AVERAGE, SMOKERS OF LOW-TAR AND NICOTINE PRODUCTS STILL 
GET LESS TAR AND NICOTINE THAN SMOKERS OF HIGH-TAR AND 
NICOTINE PRODUCTS. 

THE REAL QUESTION, THOUGH, IS: WHAT DOES 
COMPENSATION HAVE TO DO WITH LESLIE WHITELEY'S CLAIM THAT 
CIGARETTES HAD BEEN NEGLIGENTLY DESIGNED? 

THERE ARE TWO WAYS THAT COMPENSATION OCCURS. 

IS THAT SMOKERS CHANGE THE WAY THEY SMOKE. THEY BLOCK THE 
VENT HOLES, OR THEY INHALE MORE DEEPLY, OR THEY TAKE MORE 
PUFFS OUT OF A CIGARETTE, OR THEY SOMEHOW ALTER THEIR 
SMOKING PRACTICES WHEN THEY SWITCH TO A LOW-YIELD PRODUCT. 

BUT THINK ABOUT THE EVIDENCE IN THIS CASE. 
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THERE IS A SECOND WAY THAT SMOKERS COMPENSATE 


22 

23 WHEN THEY SWITCH TO LOW-TAR AND NICOTINE PRODUCTS. 

24 SOMETIMES THEY INCREASE THE NUMBER OF CIGARETTES THEY 
SMOKE 

25 PER DAY. 

26 NOW, IN THE VIDEOTAPED DEPOSITION OF MRS. 

27 WHITELEY THAT YOU SAW, SHE TESTIFIED THAT DURING THE 
1990S, 

28 THAT SHE INCREASED HER SMOKING RATE AND SMOKED UP TO A 
PACK 
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1 AND A HALF OF CIGARETTES PER DAY. 

2 IT SEEMS AS THOUGH PLAINTIFFS WERE ATTEMPTING 
TO 

3 DEMONSTRATE IN FACT MRS. WHITELEY HAD COMPENSATED BY 

4 INCREASING THE NUMBER OF CIGARETTES THAT SHE SMOKED. 

5 BUT AGAIN, I THINK YOU HAVE TO EVALUATE THAT 

6 EVIDENCE IN LIGHT OF WHETHER YOU BELIEVE THAT STATEMENTS 

7 MADE DURING THE COURSE OF THIS LITIGATION ARE MORE OR LESS 

8 RELIABLE THAN STATEMENTS MADE TO HER HEALTH CARE PROVIDERS 

9 PRIOR TO FILING THIS LAWSUIT, WHEN SHE WAS PROVIDING THEM 

10 THE BEST INFORMATION THAT SHE COULD, LIKE WE ALL DO WHEN 

WE 

11 SEEK MEDICAL ATTENTION. 

12 AND WHAT YOU SAW WAS THAT HER TRIAL TESTIMONY 
WAS 

13 INCONSISTENT WITH THE TESTIMONY IN THE MEDICAL RECORDS. 

YOU 

14 MAY RECALL THAT I CROSS-EXAMINED DR. BENOWITZ ON THIS 
ISSUE, 

15 AND HE AND I WALKED THROUGH A NUMBER OF THE MEDICAL 

16 RECORDS. 

17 YOU MAY RECALL THAT JUST ABOUT THIS TIME LAST 

18 WEEK, DR. BECKSON SUMMARIZED FOR YOU — DR. BECKSON WAS 
THE 

19 PSYCHIATRIST THAT WE CALLED IN OUR CASE THAT I WILL TALK 

20 MORE ABOUT — SUMMARIZED FOR YOU WHAT THE MEDICAL RECORDS 

21 SHOWED REGARDING MRS. WHITELEY'S SMOKING DURING THE '90S. 

22 YOU MIGHT RECALL, AT THE END OF OUR CASE, MS. 

23 MASON READ INTO THE RECORD FOR YOU CERTAIN OF THOSE 
MEDICAL 

24 RECORDS, AND THEY ALL SHOWED THAT DURING THE COURSE OF THE 

25 1990S, WHEN MRS. WHITELEY WAS SEEKING HEALTH CARE, THAT 
SHE 

26 TOLD HER HEALTH CARE PROVIDERS THAT SHE SMOKED A PACK OR 

27 LESS PER DAY THROUGHOUT THE 1990S. 

28 THERE'S ONE IN PARTICULAR THAT YOU MIGHT WANT 
TO 
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1 LOOK AT, AND THAT IS EXHIBIT 5922.19A. THAT'S A DOCUMENT 

2 THAT'S IN EVIDENCE. IT'S A QUESTIONNAIRE THAT MRS. 
WHITELEY 

3 HERSELF FILLED OUT AT THE VENTURA COUNTY RADIATION 
ONCOLOGY 

4 CLINIC ON 8-5-1999, JUST LAST YEAR. 

5 WHEN YOU GO TO THE SECOND PAGE OF THIS 
DOCUMENT, 

6 YOU WILL SEE THAT MRS. WHITELEY INDICATED JUST LAST YEAR 

7 THAT SHE HAD SMOKED A PACK OF CIGARETTES PER DAY FROM 1972 

8 TO 1998. 

9 SO OTHER THAN HER TRIAL TESTIMONY THAT YOU MUST 

10 EVALUATE THE CREDIBILITY OF, THERE IS NO EVIDENCE IN THIS 

11 CASE THAT MRS. WHITELEY EVER COMPENSATED BY SMOKING A 
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HIGHER 

12 NUMBER OF CIGARETTES WHEN SHE SWITCHED FROM THE MARLBORO 

13 CIGARETTE TO THE CAMEL CIGARETTE. 

14 NOW, MR. BROWN AND MS. CHABER HAVE SUGGESTED TO 

15 YOU THAT THE DECREASE IN TAR AND NICOTINE YIELDS OF THE 

16 PRODUCTS THAT PHILIP MORRIS AND R.J. REYNOLDS MANUFACTURE 

17 ARE A SHAM. AND IF THEY SAID IT ONCE, THEY'VE SAID IT 

18 SCORES OF TIMES, THAT DESPITE THOSE CHANGES, 400,000 

SMOKERS 

19 CONTINUE TO DIE EVERY YEAR AS A RESULT OF SMOKING. 

20 THEY NEVER HAVE TOLD YOU WHERE THAT NUMBER CAME 

21 FROM. AND THEY NEVER TOLD YOU HOW THAT NUMBER WAS 

22 DEVELOPED. BUT I BROUGHT TO YOU DR. WECKER. DR. WECKER 
IS 

23 NOT A MEDICAL DOCTOR. HE'S A STATISTICIAN, BUT HE'S ALSO 

24 THE ONLY WITNESS IN THIS CASE THAT TOLD YOU HOW THAT 

NUMBER 

25 HAD BEEN DEVELOPED. HE'S ALSO THE ONLY WITNESS IN THIS 
CASE 

26 WHO HAD LOOKED AT THE CPS-II DATABASE WHICH WAS THE SOURCE 

27 OF THAT NUMBER. 

28 RECALL WHAT HE TOLD YOU? HE TOLD YOU THAT WHEN 
5540 

1 HE LOOKED AT THAT DATA, HE FOUND THAT SMOKERS AND 
NONSMOKERS 

2 WERE DIFFERENT ON 22 OF THE 24 FACTORS THAT HE LOOKED AT, 

3 THAT THE MEDICAL LITERATURE SUGGESTED FOR PREDICTIVE OF 
THE 

4 LIKELIHOOD OF DYING. 

5 AND HE TOLD YOU THAT THE FORMULA THAT IS USED 
TO 
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FOR 
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1 

2 

3 

4 


CALCULATE THE 400,000 NUMBER, THE LEVIN FORMULA, IS A 
FORMULA THAT HAS, AS A PRECONDITION TO ITS RELIABLE USE, 
THAT THERE ARE NO DIFFERENCES BETWEEN THE GROUPS BEING 
COMPARED. AND HE DEMONSTRATED TO YOU THAT THE CPS DATA DO 
NOT SATISFY THE LEVIN FORMULA. 

BUT HE DIDN'T STOP THERE. HE DID LEVIN FORMULA 
CALCULATIONS ON THE CPS-II DATABASE FOR A NUMBER OF OTHER 
FACTORS, SUCH AS DIET AND LACK OF EXERCISE. AND WHEN HE 

THOSE CALCULATIONS — AND THE CHART WAS PUT UP AND YOU SAW 
IT — HE SHOWED YOU THAT USING THE LEVIN FORMULA FOR THE 
YEAR 1990, ONE CALCULATED THAT OVER TWO AND A HALF TIMES 


ACTUAL NUMBER OF DEATHS THAT YEAR OCCURRED. 

MS. CHABER: OBJECTION, YOUR HONOR. WE ARE 


GETTING INTO — 

THE COURT: 
SENTENCE IS. 

MS. CHABER: 
FRONT OF THE JURY. 

THE COURT: 
MS. CHABER: 


I DON'T KNOW WHAT THE END OF YOUR 
WELL, I DIDN'T WANT TO ARGUE IN 
DO YOU — 

WE ARE GETTING INTO A MEDICAL 


THAT WAS DISCUSSED PREVIOUSLY. 

THE COURT: DO YOU WANT TO JUST COME UP HERE 

A MINUTE? 

MR. FURR: SURE. 

THE COURT: WHY DON'T JUST THE TWO OF YOU COME 

UP . 

(COURT AND COUNSEL CONFER OUTSIDE 
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3 

R. J. 
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THE PRESENCE OF THE JURY) 

THE COURT: THE OBJECTION IS OVERRULED. 

MR. FURR: LADIES AND GENTLEMEN, WHAT DR. 

EXPLAINED TO YOU WAS THAT WHEN THAT 400,000 ANNUAL DEATH 
NUMBER WAS DERIVED, IT WASN'T BASED UPON DEATH 
CERTIFICATES. IT WASN'T BASED UPON A REVIEW OF MEDICAL 
RECORDS. THERE IS NO LIST OF 400,000 NAMES OF PEOPLE WHO 
DIE ANNUALLY FROM SMOKING CIGARETTES. 

THAT IS A STATISTIC THAT HAS BEEN CALCULATED 
USING THE LEVIN FORMULA BASED ON THE CPS-II DATABASE, A 
DATABASE THAT DOES NOT SATISFY THE PRECONDITION FOR THE 


OF THAT FORMULA TO DERIVE ACCURATE RESULTS. 

I DON'T WANT YOU TO MISUNDERSTAND ME ABOUT 
SOMETHING. THIS IS IMPORTANT, VERY IMPORTANT. I AM NOT 
ARGUING TO YOU THAT CIGARETTE SMOKING HAS NOT BEEN SHOWN 


CAUSE CERTAIN DISEASES. 

DR. DEBETHIZY TOOK THE STAND, 


THE CORPORATE 


PRESIDENT AND TOXICOLOGIST THAT MS. CHABER CALLED FOR 
YESTERDAY, TO TESTIFY ABOUT WHETHER OR NOT SMOKING CAUSED 
DISEASE. HE TESTIFIED TO YOU, AND HERE IS WHAT HE SAID ON 
DIRECT EXAMINATION, FROM MY QUESTIONING, TO DR. DEBETHIZY: 

"QUESTION: BASED UPON YOUR 15 YEARS WORKING 

THE TOXICOLOGY OF TOBACCO SMOKE AND YOUR 
EDUCATION AND TRAINING IN TOXICOLOGY, DO YOU 


AN OPINION AS TO WHETHER CIGARETTE SMOKING HAS 
BEEN SHOWN TO BE A CAUSE OF LUNG CANCER? 

ANSWER FROM THE CORPORATE VICE PRESIDENT OF 

REYNOLDS: 

"ANSWER: BASED ON THE WEIGHT OF THE 

EPIDEMIOLOGY, I BELIEVE THAT CIGARETTE SMOKING 
CAN CAUSE LUNG CANCER." 

AS MR. HARDY MENTIONED TO YOU THIS MORNING, DR. 
CARCHMAN GAVE VERY SIMILAR TESTIMONY. 

I WANT TO QUICKLY DISPATCH ANQTHER CLAIM THAT 

HEARD A LQT ABQUT AT THE START QF THIS CASE, BUT YQU 

' T 

HEARD MUCH ABQUT RECENTLY, AND I THINK THE REASQN IS GQING 
TQ BE QBVIQUS. 

AT THE START QF THE 
STATEMENT, MS. CHABER TQLD YQU 


CASE, IN THEIR QPENING 
THAT THESE CQMPANTES DQN'T 


BIQLQGICAL TESTING QF THEIR CIGARETTE PRQDUCTS IN THE 

STATES QF THE WHQLE PRQDUCT. 

WELL, DR. CARCHMAN AND DR. DEBETHIZY TQQK THE 
STAND AND DESCRIBED THE TESTING THAT THESE CQMPANIES DQ QN 
THEIR PRQDUCTS. AND QNE THING YQU KNQW NQW IS THAT THESE 
CQMPANIES TEST THE HECK QUT QF THEIR CIGARETTE PRQDUCTS. 
THEY TEST THE LEAF AS IT CQMES IN THE DQQR. THEY TEST THE 
CQMMERCIAL PRQCESS THAT IS USED TQ MANUFACTURE THE 
CIGARETTE. THEY DQ WHQLE PRQDUCT TESTING. THEY DQ WHQLE 
SMQKE TESTING. THEY DQ TESTS QN CQMMERCIAL PRQDUCTS. 

AND THEY DQ THE CQMPARATIVE PRQDUCT TESTING. 
THAT'S THE TESTING WHERE DIFFERENT TYPES QF CQMMERCIAL 
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28 PRODUCTS ARE COMPARED AGAINST EACH OTHER. THEY DO IN VIVO 
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1 TESTING. THEY DO IN VITRO TESTING. THEY DO INHALATION 

2 TESTING. THEY DO SKIN-PAINTING TESTING. 

3 THEY STUDY DNA ADDUCTS, HIGHLY SOPHISTICATED 

4 TESTING, LOOKING AT THE LEVEL OF DNA AS TO WHETHER OR NOT 

5 CERTAIN SUBSTANCES CALLED ADDUCTS ARE ATTACHING THEMSELVES 

6 TO DNA THAT ARE THOUGHT TO BE RELATED TO THE MECHANISM OF 

7 CANCER. 

8 AND THEY DO ALL KINDS OF CELLULAR LEVEL TESTING 

9 THAT I'M NOT GOING TO GO THROUGH OTHER THAN TO REMIND YOU 

10 THAT URINE MUTAGENICITY TESTING IS A TYPE OF THE HUMAN 

11 TESTING THAT THEY DO AND THEY PUBLISH IT ALL. 

12 AS DR. DEBETHIZY TOLD YOU, THEY PUBLISHED 

13 HUNDREDS OF PAPERS AT R.J. REYNOLDS ON THE TESTING OF 
THEIR 

14 CIGARETTE PRODUCTS. MR. HARDY MENTIONED TO YOU THAT THEY 
DO 

15 ADDITIVES TESTING, SO I WON'T REVIEW THAT. 

16 BUT THE COMPANIES HAVE A PROBLEM, AND YOU HEARD 

17 ABOUT THAT PROBLEM. THERE IS NO BATTERY OF TESTS THAT 
HAVE 

18 BEEN ACCEPTED AND FOR WHICH THERE IS A CONSENSUS AS TO THE 

19 ABILITY TO USE THOSE TESTS TO DETERMINE WHETHER OR NOT A 

20 CIGARETTE IS SAFER. 

21 AS MR. HARDY MENTIONED, DR. DEBETHIZY AND DR. 

22 CARCHMAN HAVE BEEN WORKING WITH DR. BENOWITZ AND OTHERS 
AND 

23 THE CANADIAN GOVERNMENT AND THE U.S. GOVERNMENT, AND 
THEY'RE 

24 TRYING TO DEVELOP A BATTERY OF TESTS THAT THESE COMPANIES 

25 CAN USE TO MEASURE THEIR CIGARETTE DESIGN PROGRESS 
AGAINST. 

26 LADIES AND GENTLEMEN, I THINK IT'S CLEAR THAT 

27 THESE COMPANIES ARE GOING TO EXTRAORDINARY LENGTHS TO 
DESIGN 

28 SAFER CIGARETTE PRODUCTS. 
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1 MR. HARDY TOUCHED ON THE WORK THAT THE 
COMPANIES 

2 DO WITH FARMERS ON THE NITROSAMINE ISSUE. I WON'T REPEAT 

3 THAT OTHER THAN TO ASK YOU, BEFORE YOU WALKED IN THIS 

4 COURTROOM, WOULD YOU HAVE EVER THOUGHT THAT CIGARETTE 

5 MANUFACTURERS WENT OUT IN THE FIELDS AND TAUGHT FARMERS 
HOW 

6 TO APPLY PESTICIDES TO THEIR LEAF AS IT WAS GROWING? 

TAUGHT 

7 FARMERS HOW TO DRY OR CURE THEIR TOBACCO TO DECREASE THE 

8 NITROSAMINE YIELD? BOUGHT EQUIPMENT FOR THE FARMERS TO 

9 USE? PAID FOR IT TO BE INSTALLED? 

10 BUT THAT'S NOT THE ONLY AREA IN WHICH THEY'VE 

11 MADE EXTRAORDINARY EFFORTS. YOU HAVE HEARD IN THIS CASE 

12 ABOUT THE NUMBER OF REMARKABLE TECHNOLOGIES, THE NOVEL 

13 CIGARETTE PRODUCTS THAT THESE COMPANIES HAVE DEVELOPED, 

THE 

14 PREMIER, THE ECLIPSE. 

15 PERHAPS THE MOST FASCINATING OF ALL IS THE 
ACCORD 

16 PRODUCT, WHICH MR. HARDY PASSED AROUND FOR YOU THE 
LIGHTER, 

17 SO YOU COULD LOOK AT THE PRODUCT THAT HAD THE COMPUTER 

18 MICROCHIP IN IT THAT PHILIP MORRIS HAS SPENT HUNDREDS OF 

19 MILLIONS OF DOLLARS TRYING TO DEVELOP. 
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20 I DON'T KNOW AS MUCH ABOUT PHILIP MORRIS 

21 PRODUCTS, BUT I DO KNOW A LITTLE BIT ABOUT THE REYNOLDS 

22 PRODUCTS, SO THAT I'M GOING TO TALK TO YOU ABOUT THAT. 

23 DO YOU REMEMBER THE PREMIER AND ECLIPSE 

24 CIGARETTES? THESE ARE HIGH-TECH CIGARETTES ON WHICH 

2 5 REYNOLDS HAD BEGAN WORKING IN THE EARLY 198OS AND HAD TO 

26 INVENT THE MACHINES THAT COULD BE USED TO MANUFACTURE THE 

27 COMPONENTS OF THE PRODUCT, SUCH AS THIS HEAT SOURCE HERE 
AT 

28 THE END OF THE PRODUCT. 
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1 DO YOU REMEMBER WHAT THE DESIGN OBJECTIVES WERE 

2 FOR THIS CIGARETTE? IT WAS TO DECREASE THE YIELD OF 

3 CONSTITUENTS THAT ARE THOUGHT TO POSE A CANCER RISK. 

4 AND LET'S COMPARE THOSE CONSTITUENTS TO THE 

5 CONSTITUENTS THAT DR. FARONE SAID WE SHOULD BE TARGETING. 

6 HE MENTIONED THE POLYCYCLIC AROMATIC HYDROCARBONS, OF 

WHICH 

7 PERHAPS THE MOST IMPORTANT, PROMINENT ONE IS THE 

8 BENZO(A)PYRENE, REDUCED BY 87 PERCENT IN ECLIPSE. 

9 HE MENTIONED THE NITROSAMINES THAT WE TALKED SO 

10 MUCH ABOUT, DECREASED BY 84 PERCENT. THE PHENOLICS THAT 

11 DR. FARONE TALKED A GREAT DEAL ABOUT, DECREASED BY 97 

12 PERCENT. THE NITROUS OXIDES, DECREASED BY OVER 84 
PERCENT. 

13 AND REMEMBER, THIS IS THE SECOND-GENERATION 

14 PRODUCT. THE FIRST-GENERATION PRODUCT, THE PREMIER, 

15 DECREASED THE YIELDS BY EVEN HIGHER AMOUNTS, BUT WHEN WE 

16 TEST-MARKETED THE PREMIER CIGARETTE, WE FOUND OUT THAT 

17 NOBODY LIKED THE PREMIER CIGARETTE. SO IT WENT BACK TO 

18 RESEARCH AND DEVELOPMENT, AND WE BEGAN BURNING A LITTLE 
BIT 

19 OF TOBACCO TRYING TO MAKE THE PRODUCT MORE CONSUMER 

20 ACCEPTABLE. IT HASN'T WORKED YET. 

21 THE COMPANY HAS SPENT, AS YOU HEARD, OVER A 

22 BILLION DOLLARS TRYING TO DEVELOP THIS PRODUCT. AND THEY 

23 ARE STILL WORKING ON IT. WE ARE STILL IN TEST MARKETS. 

24 THEY'RE STILL TRYING TO MAKE IT CONSUMER-ACCEPTABLE, 
BECAUSE 

25 ALTHOUGH IT MET ITS DESIGN OBJECTIVES THAT EVERYONE 
BELIEVES 

26 WOULD PRODUCE A SAFER CIGARETTE — AND THAT DR. FARONE — 
TO 

27 BE BALANCED, DR. FARONE HAD GREAT PRAISE FOR THE PRODUCT 

28 ALTHOUGH IT MET THOSE OBJECTIVES, IT DIDN'T MEET THAT 
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1 THRESHOLD OBJECTIVE THAT I TOLD YOU ABOUT, AND THAT IS, 

THE 

2 PRODUCT HAS NOT PROVEN TO BE CONSUMER-ACCEPTABLE. IF 

3 CONSUMERS DON'T LIKE IT, THEY WON'T SMOKE IT, AND IT 
DOESN'T 

4 HELP ANYBODY'S HEALTH. 

5 THERE IS ONE MORE SPECIFIC CIGARETTE DESIGN 
ISSUE 

6 THAT I'M GOING TO TALK TO YOU ABOUT, ALTHOUGH MR. HARDY 

7 TOUCHED ON THIS AGAIN, SO I WON'T HAVE TO SPEND MUCH TIME 
ON 

8 IT. AND THIS IS ANOTHER ONE OF THOSE ISSUES THAT HAS HAD 
A 

9 CURIOUS LIFE OF ITS OWN IN THE COURSE OF THIS CASE. 

10 YOU HEARD IN MS. CHABER'S OPENING STATEMENT 

THAT 
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11 THESE COMPANIES MANIPULATE THE NICOTINE YIELD OF THEIR 

12 PRODUCTS TO ADDICT SMOKERS, AND YOU HAVEN'T HEARD A LOT 

13 ABOUT THAT SINCE THEN. 

14 THE REASON YOU HAVEN'T HEARD A LOT IS THAT 

15 PLAINTIFFS' OWN WITNESS, DR. FARONE, CAME IN AND TOLD YOU 

16 THAT THE MANIPULATION OF NICOTINE YIELD, IN HIS OPINION, 
AND 

17 IN THE OPINION OF SOME MEMBERS OF THE PUBLIC HEALTH 

18 COMMUNITY, IS AN EXTREMELY IMPORTANT TECHNIQUE TO USE IN 

19 TRYING TO MAKE CIGARETTES SAFER. 

20 REMEMBER, HIS EXPLANATION OF USING NICOTINE 

21 MANIPULATION TECHNIQUES TQ ALTER THE TAR AND NICQTINE 

22 BALANCE, SO THAT YQU CQULD CREATE A PRQDUCT WITH DECREASED 

23 TAR AND THEREFQRE INCREASED SAFETY, BUT WITH A LEVEL QF 

24 NICQTINE CQNSUMERS FQUND SATISFYING AND WHICH WQULD BE 

25 ACCEPTABLE. 

26 DR. FARQNE TQLD YQU THAT NICQTINE MANIPULATIQN 
IS 

27 A GQQD THING, NQT A BAD THING. IN FACT, HE TQLD YQU THAT 
WE 

28 SHQULD GQ AS FAR AS GENETICALLY ALTERING THE TQBACCQ PLANT 
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1 TQ CHANGE THE RELATIVE RATIQ QF TAR AND NICQTINE IN THE 

2 PLANT. 

3 WELL, WHAT YQU ALSQ FQUND QUT IS THAT, 

4 NQTWITHSTANDING DR. FARQNE'S QPINIQN THAT NICQTINE 

5 MANIPULATIQN IS A GQQD THING, THAT THE CLAIMS MS. CHABER 

6 MADE IN HER QPENING STATEMENT ABQUT THE MANIPULATIQN QF 

7 NICQTINE IN FACT HAVEN'T PRQVEN TQ BE ACCURATE. 

8 CIGARETTE BRAND MARKET SHARE IS NQT CQRRELATED 

9 WITH THE AMQUNT QF AMMQNIA USED IN BLENDING A PARTICULAR 

10 BRAND. AND REMEMBER WHAT YQU HEARD ABQUT THE USE QF 
AMMQNIA 

11 TQ ALTER PH? WELL, CIGARETTE BRAND MARKET SHARE IS NQT 

12 CQRRELATED WITH SMQKE PH. IT'S NQT CQRRELATED WITH THE 

13 AMQUNT QF FREE NICQTINE IN A CIGARETTE. 

14 IN FACT, WHAT YQU HEARD IS THAT TQDAY'S 

15 CIGARETTES HAVE LESS NICQTINE IN THEM THAN IF YQU WQULD GQ 

16 AND TAKE AN EQUIVALENT WEIGHT QF TQBACCQ LEAF AND RQLL IT 
IN 

17 PAPER. 

18 ALTHQUGH MANY PEQPLE BELIEVE THAT IT IS A 

19 TECHNIQUE THAT SHQULD BE USED IN CQNJUNCTIQN WITH QTHERS 
TQ 

20 MAKE SAFER CIGARETTES, THE FACT IS THAT THESE CQMPANIES 
HAVE 

21 NQT ARTIFICIALLY INCREASED THE NICQTINE YIELD QF THEIR 

22 PRQDUCTS. 

23 THERE'S ANQTHER ISSUE RELATED TQ PLAINTIFFS' 

24 NEGLIGENT DESIGN CLAIM THAT I WANT TQ MENTIQN TQ YQU. AND 

25 THAT IS WHETHER QR NQT THERE IS ANY EVIDENCE THAT THESE 

26 CQMPANIES CQULD HAVE MADE A CHANGE IN THEIR PRQDUCT THAT 

27 WQULD HAVE PREVENTED MRS. WHITELEY FRQM DEVELQPING CANCER. 

28 NQT QNE SINGLE WITNESS IN THIS CASE TQLD YQU 
THAT 
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1 HAD THE CQMPANIES MADE CHANGE A QR CHANGE B QR CHANGE C, 

QR 

2 ALL QF THE ABQVE, HAD THEY JUST DQNE THAT, THAT MRS. 

3 WHITELEY WQULD NQT HAVE DEVELQPED HER CANCER. 

4 I ASK YQU TQ REMEMBER THAT WHEN YQU CQNSIDER 

5 PLAINTIFFS' NEGLIGENT DESIGN CLAIM. THE QNLY THING THAT 

6 THESE CQMPANIES CQULD HAVE DQNE IS THEY CQULD HAVE STQPPED 
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7 MAKING CIGARETTES. 

8 BUT I WOULD SUBMIT TO YOU THAT HAD THESE 

9 COMPANIES STOPPED MAKING CIGARETTES, THAT THE ONLY THING 

10 THAT WOULD HAVE HAPPENED IS THAT MRS. WHITELEY WOULD HAVE 

11 BEGUN SMOKING THE BRAND OF SOME OTHER MANUFACTURER. IT 

MAY 

12 HAVE BEEN THE BRAND OF SOME OTHER MANUFACTURER THAT DID 
NOT 

13 HAVE THE EXPERTISE AND THE DEDICATION, DID NOT DEVOTE THE 

14 RESOURCES TO CIGARETTE DESIGN THAT PHILIP MORRIS AND R.J. 

15 REYNOLDS DO. 

16 I WANT TO MOVE TO ANOTHER TOPIC, AND THIS IS 
THE 

17 TOPIC OF ADDICTION. I WANT TO TALK — I SPENT A LOT OF 
TIME 

18 TALKING TO YOU TO YOU ABOUT ADDICTION IN THE CASE. 

19 I WANT TO BEGIN BY STEPPING BACK FROM THE ISSUE 

20 AND ASKING YOU TO THINK ABOUT WHAT ADDICTION HAS TO DO 
WITH 

21 THIS CASE, AND WHY SO MUCH EMPHASIS WAS PLACED ON 
ADDICTION 

22 IN LESLIE WHITELEY'S CASE. 

23 I THINK THAT THE REASON SO MUCH EMPHASIS WAS 

24 PLACED ON ADDICTION IS THAT THE PLAINTIFFS KNOW THAT, IN 
ALL 

25 LIKELIHOOD, YOU WILL FIND THAT LESLIE WHITELEY WAS WARNED 
OF 

26 THE DANGERS OF CIGARETTE SMOKING, THAT SHE KNEW THE 
DANGERS 

27 OF CIGARETTE SMOKING, THAT SHE UNDERSTOOD THE WARNINGS 
THAT 

28 SHE RECEIVED, AND THAT SHE KNEW THAT CIGARETTE SMOKING WAS 
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1 DANGEROUS. 

2 SO THE PLAINTIFFS HAVE A PROBLEM. IF LESLIE 

3 WHITELEY — IF THE PRODUCT CAN'T BE ALTERED TO MAKE IT 
SAFE, 

4 AND IF LESLIE WHITELEY KNOWS ABOUT THE DANGERS OF SMOKING 

5 AND THEREFORE CANNOT HAVE JUSTIFIABLY RELIED ON ONE OF 
THOSE 

6 STATEMENTS FROM THE MANUFACTURERS THAT MS. CHABER 

7 CHARACTERIZES AS HALF-TRUTHS, IF THOSE TWO THINGS ARE 
TRUE, 

8 WHICH I'M CONFIDENT YOU'LL FIND, THEN HOW WILL THE 

9 PLAINTIFFS WIN? 

10 THE ANSWER IS THEY CAN'T. SO THE WAY THAT 

11 MS. CHABER HAS TRIED TO RESPOND TO THAT IS TO CLAIM THAT 

12 LESLIE WAS ADDICTED. THE CLAIM THAT BECAUSE OF HER 

13 ADDICTION, LESLIE WAS UNABLE TO APPRECIATE OR UNDERSTAND 
THE 

14 HEALTH RISK OF CIGARETTE SMOKING OR UNABLE TO STOP SMOKING 

15 ONCE SHE KNEW THE RISK. 

16 NOW, IT'S NOT ALWAYS CLEAR WHICH CLAIMS 

17 PLAINTIFFS ARE MAKING. I SUBMIT TO YOU THEY GO BACK AND 

18 FORTH WITH THOSE TWO THEMES, BUT THOSE SEEM TO BE THEIR 

19 THEORIES. 

20 THERE'S ANOTHER REASON YOU HAVE HEARD SO MUCH 

21 ABOUT ADDICTION IN THIS CASE, AND THAT'S BECAUSE 
PLAINTIFFS 

22 WANT TO CLAIM THAT BECAUSE THESE COMPANIES DID NOT AGREE 

23 WITH THE SURGEON GENERAL'S STATEMENTS IN 1988 THAT SMOKING 

24 IS ADDICTING, THAT SOMEHOW THAT EQUALS THESE COMPANIES 

25 ENGAGING IN FRAUDULENT OR MISLEADING BEHAVIOR OR TELLING 
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26 HALF-TRUTHS. THAT'S WHAT THEY WANT TO CONVINCE YOU OF. 

27 AND THAT'S WHY THEY SPENT A WHOLE LOT OF TIME 
ON 

28 PERHAPS ONE OF THE MOST BORING SUBJECTS THAT ANYBODY HAS 
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1 EVER TALKED ABOUT, AND THERE'S THE SUBJECT OF HOW THE 

2 DEFINITION OF "ADDICTION" CHANGED OVER TIME. 

3 YOU WILL RECALL THAT IN 1964, WHEN THE LANDMARK 

4 SMOKING AND HEALTH REPORT WAS ISSUED, THE SURGEON GENERAL 

5 EVALUATED WHETHER SMOKING WAS ADDICTING, AND UNDER THE 

6 DEFINITION THEN USED, FOUND THAT NO, IT'S NOT ADDICTING. 

7 IT'S BETTER DESCRIBED AS HABITUATING. 

8 THEN THE DEFINITION CHANGED IN 1988, AND USING 

9 THE NEW DEFINITION, THE SURGEON GENERAL FOUND THAT SMOKING 

10 IS NOW ADDICTING. NOW, THERE WAS NO CHANGE IN THE 
SCIENCE. 

11 NOTHING NEW WAS KNOWN THAT CAUSED THAT CHANGE. 

12 IN FACT, YOU SAW, DURING MY CROSS-EXAMINATIONS 
OF 

13 BENOWITZ — EXCUSE ME — DR. BENOWITZ AND DR. DAVIS, THAT 

14 EVERYTHING NEEDED TO CLASSIFY SMOKING AS ADDICTING UNDER 
THE 

15 1988 DEFINITION WAS ALREADY KNOWN BY 1964. 

16 BUT I WOULD SUBMIT TO YOU WHAT CHANGED 
FOLLOWING 

17 IS ADDICTION BECAME A POLITICAL AND A REGULATORY ISSUE. 

IN 

18 FACT, THAT'S WHY I CROSS-EXAMINED DR. DAVIS IN THE WAY I 

19 DID. DR. DAVIS WAS THE DIRECTOR OF SMOKING AND HEALTH IN 

20 1988, WHEN THE DEFINITION — THE NEW DEFINITION 

21 OF "ADDICTION" WAS ADOPTED. 

22 HE WAS, AS HE SAID, THE PERSON RESPONSIBLE FOR 

23 THAT REPORT. DO YOU REMEMBER WHAT DR. DAVIS PUBLISHED 

24 CONTEMPORANEOUSLY WITH THE PRODUCTION OF THAT REPORT? 

25 DON'T GET ME WRONG. DR. DAVIS DOES HAVE 

26 OUTSTANDING HEALTH CREDENTIALS, PUBLIC HEALTH OFFICIAL 

27 CREDENTIALS, BUT THAT'S NOT THE TEST THAT YOU HAVE TO 
APPLY 

28 IN EVALUATING HIS CREDIBILITY. 
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1 YOU HAVE TO EVALUATE THE CREDIBILITY OF THE 

2 TESTIMONY HE GAVE HERE. AND YOU REMEMBER THE SERIES OF 

3 ARTICLES THAT HE PUBLISHED IN THE 1980S? FIRST HE 
PUBLISHED 

4 THAT HE WAS OBSESSED, HIMSELF, WITH CONVINCING PEOPLE TO 
USE 

5 THE WORD "ADDICTION" TO DESCRIBE SMOKING. 

6 HE PUBLISHED THAT HE WAS OBSESSED WITH 
CONVINCING 

7 PEOPLE TO REMOVE THE WORD "HABIT" FROM YOUR LEXICON, I 

8 BELIEVE WAS THE LANGUAGE HE USED, WHEN WE ARE DISCUSSING 

9 SMOKING BEHAVIOR. BUT HE DIDN'T STOP THERE. 

10 DR. DAVIS WAS ALSO THE DOCTOR THAT WROTE IN AN 

11 ARTICLE THAT HE PUBLISHED IN HIS OWN TOBACCO CONTROL 
JOURNAL 

12 THAT HE WANTED TO, "DEPICT SMOKERS AS VICTIMS OF THE 
TOBACCO 

13 INDUSTRY." 

14 AND DR. DAVIS IS THE DOCTOR THAT PUBLISHED, 
ALONG 

15 WITH PLAINTIFFS' LAWYERS WHO WERE SUING THE TOBACCO 

16 INDUSTRY, AND HE JOINED IN PUBLISHING WITH THEM, AN 

ARTICLE 
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17 IN WHICH THEY URGED OTHER PLAINTIFFS' LAWYERS, LIKE MR. 

18 BROWN AND MS. CHABER, TO CONDUCT MOCK JURY RESEARCH TO 

FIND 

19 JURORS THAT WILL BE PREDISPOSED AGAINST THE TOBACCO 

20 INDUSTRY, AND FIND THE BEST WAY TO PRESENT ARGUMENTS TO 

21 "TURN THE JURY AGAINST THE TOBACCO INDUSTRY." 

22 I SUBMIT THAT WHEN YOU THINK ABOUT THE 

23 CREDIBILITY OF THE TESTIMONY THAT DR. DAVIS GAVE, YOU 
SHOULD 

24 THINK ABOUT THE TYPES OF PUBLICATIONS DR. DAVIS WAS 

25 PARTICIPATING IN. 

26 NOW, DR. BENOWITZ TOOK A VERY DIFFERENT TACTIC. 

27 YOU MIGHT RECALL WHEN I CROSS-EXAMINED DR. BENOWITZ ON 
THIS 

28 CHANGE IN DEFINITION OF "ADDICTION," THAT HE ADMITTED THAT 
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1 HE HAD PREVIOUSLY TESTIFIED UNDER OATH, AFTER RELEASE OF 
THE 

2 1988 REPORT, THAT HE WOULD NOT USE THE WORD "ADDICTION" IN 

3 FRONT OF JURIES, BECAUSE HE THOUGHT IT WAS A LOADED TERM 
AND 

4 HAD POTENTIAL TO MISLEAD JURORS. 

5 WELL, OBVIOUSLY, DR. BENOWITZ' VIEW OF WHETHER 
OR 

6 NOT THAT TERM SHOULD BE USED IN FRONT OF JURIES HAS 

7 CHANGED. HE'S ENTITLED TO THAT. 

8 BUT THE REASON I HAVE GONE THROUGH ALL THIS IS 

9 THAT WHEN YOU EVALUATE THESE CLAIMS THAT THE COMPANIES 
HAVE 

10 ENGAGED IN CONDUCT THAT MAKES THEM LIABLE TO MRS. WHITELEY 

11 BECAUSE THEY REFUSED TO AGREE WITH THE SURGEON GENERAL'S 

12 DEFINITION OF "ADDICTION" AT CERTAIN POINTS IN TIME, I'D 
ASK 

13 YOU TO REMEMBER THE POLITICAL AND REGULATORY AND THE 

14 CONTROVERSIAL NATURE OF WHY THAT DEFINITION CHANGED. 

15 NOW, AGAIN, DESPITE THE CLAIMS MS. CHABER MADE 
IN 

16 HER OPENING STATEMENT, THIS COMPANY DID NOT — THESE 

17 COMPANIES DID NOT COME IN AND DENY THAT SMOKING IS 

18 ADDICTING. IN FACT, DR. DEBETHIZY TOLD YOU AGAIN, ON 

DIRECT 

19 EXAMINATION, THAT SMOKING IS ADDICTING. EXCUSE ME. THAT 

20 WASN'T ON DIRECT. THAT WAS ON CROSS-EXAMINATION BY MR. 

21 BROWN. 

22 BUT THEN, I WENT BACK ON REDIRECT EXAMINATION 
AND 

23 HAD DR. DEBETHIZY EXPLAIN TO YOU WHAT HE MEANT BY 

24 "ADDICTIVE." 

25 AND WHAT HE MEANT, OF COURSE, IS THAT SMOKING 

26 DOES SATISFY THE THREE MAJOR CRITERIA THAT ARE USED IN THE 

27 1988 SURGEON GENERAL'S REPORT. IN FACT, THE COMPANIES DO 

28 NOT DISPUTE THAT. 
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1 WELL, HAVING TALKED ABOUT THAT LONGER THAN I 

2 THOUGHT I WOULD, LET'S GET PAST THE CHANGING DEFINITION 

3 OF "ADDICTION." 

4 LET'S TALK ABOUT SMOKING BEHAVIOR AND LET'S 
TALK 

5 ABOUT MRS. WHITELEY'S SMOKING BEHAVIOR. IN MANY WAYS, WE 

6 DON'T HAVE TO GO PAST THE TESTIMONY OF DR. BENOWITZ WITH 

7 RESPECT TO WHAT SMOKING BEHAVIOR IS ALL ABOUT. DR. 
BENOWITZ 

8 TOLD YOU THAT "ADDICTION DOES NOT MEAN YOU CAN'T QUIT." 
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HE TOLD YOU THAT THE QUESTION OF WHETHER 


9 

SMOKING 

10 IS ADDICTING IS A DIFFERENT QUESTION THAN THE QUESTION OF 

11 WHETHER SMOKERS CAN QUIT. 

12 AND HE TQLD YQU THAT QVER 100,000 SMQKERS A 
MQNTH 

13 QUIT. THEY PUT DQWN THEIR CIGARETTES AND THEY NEVER PICK 

14 THEM UP AGAIN. AND 90 PERCENT QF THQSE SMQKERS QUIT 
WITHQUT 

15 ANY TYPE QF MEDICAL ASSISTANCE AT ALL. 

16 HE TQLD YQU THAT ADDICTIQN DQES NQT INTERFERE 

17 WITH READING AND UNDERSTANDING WARNINGS. 

18 NQW, THERE SEEMS TQ BE A THEME IN THE 
PLAINTIFFS' 

19 CASE THAT BECAUSE MRS. WHITELEY SMQKED AND THAT HER 

20 CIGARETTES HAD NICQTINE IN THEM, THAT SQMEHQW PREVENTED 
HER 

21 FRQM APPRECIATING THE WARNINGS. 

22 IN FACT, DR. BENQWITZ TQLD YQU THAT HE HAS SEEN 

23 SQME STUDIES IN WHICH SMQKERS ACTUALLY QVERESTIMATE THE 
RISK 

24 QF CIGARETTE SMQKING. DR. BENQWITZ TQLD YQU THAT WHEN IT 

25 CQMES TQ QUITTING, MQTIVATIQN AND PERSISTENCE ARE KEYS TQ 

26 QUITTING. 

27 LET'S APPLY THAT STANDARD TQ MRS. WHITELEY'S 

28 BEHAVIQR TQ EVALUATE WHETHER MRS. WHITELEY WAS ADDICTED 
AND 
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1 EVER MADE SINCERE ATTEMPTS TQ QUIT SMQKING. 

2 AGAIN, THIS IS A CHART THAT LARGELY SUMMARIZES 

3 THE CRQSS-EXAMINATIQN QF DR. BENQWITZ. MRS. WHITELEY 

BEGAN 

4 SMQKING IN 1972. FRQM 1972 TQ 1988, SHE HAD NQ SERIQUS 
QUIT 

5 ATTEMPTS. THAT'S UNDISPUTED. 

6 IN 1989, MRS. WHITELEY DID ATTEMPT TQ QUIT 

7 SMQKING. THAT WAS THAT TRIP TQ YQSEMITE WITH HER HUSBAND 

8 LEQNARD THAT YQU HEARD A BIT ABQUT. AND I PUT A QUESTIQN 

9 MARK BEHIND THIS, AS TQ WHETHER QR NQT IT'S A SERIQUS QUIT 

10 ATTEMPT. I WILL CQME BACK AND TALK ABQUT THAT IN JUST A 

11 MQMENT. 

12 BETWEEN 1990 AND 1997, AGAIN, IT'S UNDISPUTED 

13 THAT THERE WERE NQ SERIQUS QUIT ATTEMPTS. DURING THAT 
TIME 

14 PERIQD, MRS. WHITELEY SMQKED THRQUGH THREE SUCCESSIVE 

15 PREGNANCIES DESPITE BEING WARNED BY DR. RICHARDSQN, HER 

16 QBSTETRICIAN, DURING EACH QF THQSE PREGNANCIES THAT SHE 

17 SHQULD STQP. 

18 LET'S GQ BACK TQ THE 1989 SERIQUS QUIT ATTEMPT 

19 EXCUSE ME — QUIT ATTEMPT WITH A QUESTIQN MARK, WHETHER 
THAT 

20 WAS A SERIQUS QUIT ATTEMPT QN MRS. WHITELEY'S PART. 

21 YQU MIGHT RECALL THAT THE WAY THAT QUIT ATTEMPT 

22 CAME ABQUT IS THAT MR. WHITELEY HAD DEVELQPED A CQUGH AND 

23 WANTED TQ QUIT, AND HE ASKED HIS WIFE TQ JQIN HIM IN THAT 

24 EFFQRT, AND SHE AGREED TQ DQ SQ. 

25 HE QUIT FQR SEVERAL MQNTHS, BUT ACCQRDING TQ 
HER 

26 TESTIMQNY, SHE EXPERIENCED WITHDRAWAL SYMPTQMS WHEN SHE 

27 TRIED TQ QUIT, AND SHE BEGAN SMQKING AGAIN WITHIN A WEEK 

QR 

28 SQ. 
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1 BUT WHAT I'M FOCUSING ON IS WHETHER OR NOT THAT 

2 WAS A SERIOUS QUIT ATTEMPT. DR. BENOWITZ AND DR. BECKSON 

3 WERE BOTH EXAMINED ON WHETHER THERE ARE FACTORS THAT 
DOCTORS 

4 CAN LOOK TO TO EVALUATE THE SINCERITY OF A PATIENT'S 
STATED 

5 INTENTION OR DESIRE TO QUIT SMQKING. 

6 REMEMBER WHAT THEY TQLD YQU? THEY TQLD YQU 
THAT 

7 IN A GENERAL WAY, WHAT YQU DQ IS LQQK TQ SEE WHETHER QR 
NQT 

8 THAT PATIENT IS WILLING TQ PUT THEMSELVES QUT, WHETHER 

9 THEY'RE WILLING TQ INCQNVENIENCE THEMSELVES IN THEIR 
ATTEMPT 

10 TQ QUIT. 

11 YQU LQQK TQ DETERMINE WHETHER QR NQT THEY'RE 

12 WILLING TQ USE NICQTINE REPLACEMENT, WHETHER THEY'RE 
WILLING 

13 TQ USE ZYBAN, WHETHER THEY'RE WILLING TQ SEEK ANY TYPE QF 

14 MEDICAL ASSISTANCE QR PSYCHQLQGICAL CQUNSELING QR JQIN A 

15 SMQKING CESSATIQN GRQUP, QR EVEN WHETHER THEY ACTUALLY 
HAVE 

16 A PLAN QN HQW TQ QUIT. WHETHER THEY INVQLVE FAMILY AND 

17 FRIENDS AND THRQW THE CIGARETTES AWAY AND HIDE THE 
ASHTRAYS 

18 AND GIVE YQU QBJECTIVE INDICATIQNS THAT THEY ACTUALLY WANT 

19 TQ QUIT. 

20 AND WHEN YQU EVALUATE THIS QUIT ATTEMPT IN 
1989, 

21 IT HAD NQNE QF THQSE INDICIA QF SINCERITY. THE WHITELEYS 

22 DIDN'T DQ ANY QF THESE THINGS. 

23 YQU KNQW, THERE WAS SQME QTHER TESTIMQNY QF 
MRS . 

24 WHITELEY THAT I WANT TQ REMIND YQU QF. THIS WAS 
DEPQSITIQN 

25 TESTIMQNY THAT MR. BARRQN WAS ASKING HER QUESTIQNS. AND 
HE 

26 WAS ASKING HER THE QUESTIQNS ABQUT WHEN SHE STARTED 
SMQKING, 

27 AND WHETHER SHE HAD SMQKED LQNGER QR MQRE THAN SHE HAD 

28 INTENDED TQ WHEN SHE BEGAN SMQKING. 
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1 AND DQ YQU REMEMBER WHAT SHE TQLD US? SHE TQLD 

2 US THAT, WITH RESPECT TQ HER SMQKING, "I HAD NQ PLAN." 

3 I THINK THAT WAS ABSQLUTELY CQRRECT. I DQN'T 

4 THINK MRS. WHITELEY EVER HAD A SINCERE PERSISTENT DESIRE 
TQ 

5 QUIT. 

6 NQW, LET'S TALK BRIEFLY ABQUT THIS PREGNANCY — 

7 SMQKING DURING PREGNANCY ISSUE. YQU SAW SQME PICTURES QF 

8 MRS. WHITELEY SMQKING WHILE PREGNANT THAT WERE ENTERED 

INTQ 

9 EVIDENCE BY THE PLAINTIFFS. I'M NQT GQING TQ SHQW YQU 

THQSE 

10 PICTURES. 

11 BUT IF YQU LQQK AT THEM IN THE JURY RQQM, LET 
ME 

12 ASK YQU TQ DQ THIS. WHEN YQU LQQK AT THQSE PICTURES, ASK 

13 YQURSELF WHETHER THAT'S A WQMAN THAT'S STRUGGLING WITH AN 

14 ADDICTIQN QR DEPENDENCY THAT SHE IS ATTEMPTING TQ ESCAPE, 

15 THAT YQU WQULD EXPECT TQ BE EMBARRASSED BY HAVING SUCH — 

TQ 
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16 BE EMBARRASSED TO DISPLAY SUCH AN ADDICTION OR DEPENDENCY 

17 WHILE PREGNANT, WHILE VERY VISIBLY PREGNANT, OR WHETHER 

18 THAT'S A PICTURE OF A WOMAN WHO LIKES TO SMOKE CIGARETTES, 

19 NOTWITHSTANDING THE FACT THAT SHE HAD BEEN WARNED BY HER 

20 DOCTOR THAT IT WAS DANGEROUS FOR BOTH HER HEALTH AND THE 

21 HEALTH OF HER UNBORN FETUS? 

22 I'M GOING TO TALK MORE ABOUT THIS. YESTERDAY, 

23 MS. CHABER SAID THERE HAD BEEN A LOT OF DERISION ABOUT 
MRS . 

24 WHITELEY'S SMOKING WHILE SHE WAS PREGNANT. THAT'S WHY I'M 

25 NOT ATTEMPTING TO DERIDE MRS. WHITELEY. BUT WHAT I WANT 
TO 

26 DO IS LAY OUT THE FACTS FOR YOU, SO THAT YOU CAN EVALUATE 

27 THE CREDIBILITY OF THE STATEMENTS THAT MRS. WHITELEY MADE. 

28 THIS IS A BLOWUP OF THE SURGEON GENERAL'S 
WARNING 
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1 THAT BEGAN APPEARING (INDICATING) — IT'S ONE OF THE FOUR 

2 ROTATING WARNINGS THAT BEGAN APPEARING IN THE 1980S. IT'S 

3 ONE OF THE FOUR ROTATING WARNINGS THAT WERE ON THE PACK 

4 THROUGHOUT ALL OF MRS. WHITELEY'S PREGNANCIES. 

5 AND IT STATES: "SURGEON GENERAL'S WARNING: 

6 SMOKING BY PREGNANT WOMEN MAY RESULT IN FETAL 

7 INJURY, PREMATURE BIRTH, AND LOW BIRTH WEIGHT." 

8 (MARKING BOARD) 

9 AND MRS. WHITELEY HAS ASKED YOU TO BELIEVE HER 

10 INTERPRETATION OF THAT LABEL THAT LOW BIRTH WEIGHT WAS A 

11 GOOD THING. REMEMBER THE TESTIMONY: "THANK GOD I 
SMOKED"? 

12 I'M NOT GOING TO SAY ANYTHING MORE ABOUT THAT 

13 OTHER THAN TO ASK YOU WHEN YOU EVALUATE THE CREDIBILITY OF 

14 MRS. WHITELEY'S TESTIMONY, I'D LIKE FOR YOU TO EVALUATE 

15 WHETHER OR NOT SHE WAS BEING TRUTHFUL WITH YOU WHEN SHE 

TOLD 

16 YOU THAT SHE INTERPRETED THIS WARNING TO BE A GOOD THING. 

17 YOU KNOW, THERE WAS ANOTHER EPISODE THAT I 
THINK 

18 SPEAKS VOLUMES ABOUT BOTH MRS. WHITELEY'S AWARENESS AND 

19 ABOUT WHETHER OR NOT SHE BELIEVED HERSELF TO BE ADDICTED. 

20 AND THAT WAS IN 1994, WHEN DR. JUNG, THE 

21 WHITELEYS' FAMILY DOCTOR, TOLD LEONARD THAT HE WAS ON A 

22 FAST-TRACK TO DEVELOPING EMPHYSEMA. 

23 AND OF COURSE, LEONARD CAME HOME AND TOLD 

24 LESLIE. LESLIE'S RESPONSE WAS THAT IT WAS LEONARD'S 

25 PROBLEM, NOT HERS, AND IF SHE DEVELOPED SUCH A PROBLEM, 

26 SHE'D QUIT. 

27 SHE DIDN'T SAY, "THAT'S NEWS TO ME. I THOUGHT 

28 ALL SMOKING COULD DO IS CAUSE A COUGH." SHE DIDN'T SAY, 
"WE 
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1 OUGHT TO QUIT BUT WE ARE ADDICTED. CAN'T QUIT." HER 

2 RESPQNSE WAS AS I DESCRIBED IT TQ YQU. 

3 NQW, WHEN LESLIE DID DEVELQP ACUTE BRQNCHITIS, 

4 WHEN SHE DEVELQPED HER QWN MEDICAL PRQBLEM, SHE QUIT. 

LIKE 

5 MR. HARDY TQLD YQU, SHE QUIT CQLD TURKEY. NQ NICQTINE 

6 REPLACEMENT, NQ ZYBAN, NQ MEDICAL ASSISTANCE, NQ 
CQUNSELING, 

7 NQ SMQKING CESSATIQN. SHE PUT THE CIGARETTES DQWN, SHE 

8 WALKED AWAY AND SHE QUIT. 

9 AND THAT'S NQT SURPRISING, BECAUSE QNE THING WE 
10 ALL KNQW ABQUT MRS. WHITELEY IS THAT SHE IS A STRQNG 
WQMAN. 
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11 SHE IS ABLE TO ACCOMPLISH THOSE THINGS SHE WANTS TO WHEN 
SHE 

12 SINCERELY WANTS TO. 

13 AND THERE ARE A COUPLE OF EXAMPLES OF HER 

14 BEHAVIOR THAT ILLUSTRATE THAT VERY GRAPHICALLY, I THINK. 

15 REMEMBER HOW, ACCORDING TO REBECCA ENDOW, MRS. WHITELEY'S 

16 SISTER, MRS. WHITELEY WAS A POOR STUDENT IN HIGH SCHOOL? 

17 AND THEN MRS. WHITELEY DECIDED THAT SHE WANTED OUT FROM 

18 UNDER TROY WHITTEKER'S' HOUSE RULES, THAT SHE WANTED TO BE 

19 ABLE TO GO GET MARRIED. AND SHE TURNED FROM A POOR 

STUDENT 

20 TO AN HONOR STUDENT, TO ACCELERATE HER STUDY AND GRADUATE 

21 EARLY FROM HIGH SCHOOL. 

22 I THINK THE OTHER GRAPHIC EXAMPLE OF HOW MRS. 

23 WHITELEY COULD ACCOMPLISH THINGS WAS THE WAY THAT SHE 

24 STOPPED USING OTHER DRUGS. 

25 AND AGAIN, AS MR. HARDY DISCUSSED THIS, THIS 

26 OTHER DRUG USAGE IS NOT BEING BROUGHT BEFORE YOU TO 

27 HUMILIATE MRS. WHITELEY. MR. HARDY TALKED ABOUT IT WITH 

28 RESPECT TO CAUSATION, BECAUSE OF THE ROLE MARLBORO, IN ALL 
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1 LIKELIHOOD, PLAYED IN THE CANCER. 

2 I'M TALKING TO YOU ABOUT IT BECAUSE OF 

3 ADDICTION. MRS. WHITELEY USED A VARIETY OF ADDICTING 
DRUGS 

4 DURING HER LIFE. 

5 AGAIN, ACCORDING TO HER OWN SISTER, REBECCA 

6 ENDOW, AT ONE POINT SHE WAS DRINKING UP TO 24 BEERS A DAY. 

7 THERE WAS A CONSENSUS AMONG A NUMBER OF THE DOCTORS THAT 

8 ANYONE DRINKING THAT AMOUNT IS UNFORTUNATELY AN ALCOHOLIC. 

9 BUT WHEN SHE DECIDED THAT SHE WANTED TO LIVE 

10 CLEAN AND SOBER, SHE QUIT. SHE QUIT WITHQUT ANY MEDICAL 

11 ASSISTANCE. SHE MADE UP HER MIND TQ QUIT AND SHE DID. 

12 AND SHE CQULD HAVE STQPPED SMQKING CIGARETTES 

13 ANYTIME THAT SHE WANTED TQ. IN FACT, IF YQU RECALL — I 

14 KNQW YQU WQN'T RECALL IT IN AS MUCH DETAIL AS I DQ RIGHT 

15 NQW, HAVING LQQKED AT THE TRANSCRIPT LAST NIGHT. 

16 DQ YQU RECALL MY LAST QUESTIQN QF DR. BENQWITZ? 

17 I ASKED DR. BENQWITZ WHETHER HE BELIEVED THAT MRS. 

WHITELEY 

18 WQULD HAVE BEEN ABLE TQ STQP SMQKING HAD SHE ENGAGED IN 
FQUR 

19 QR FIVE SERIQUS QUIT ATTEMPTS AT ANY PQINT DURING HER 

LIFE? 

20 AND HE TESTIFIED THAT, "YES, QN A PRQBABILITY 

21 BASIS." HE AGREED WITH THAT. 

22 YQUR HQNQR, THIS IS A GQQD PLACE TQ BREAK, IF 

23 IT'S CQNVENIENT. 

24 THE CQURT: YES, IT IS. 

25 JURQRS, QVER THE NQQN HQUR, PLEASE DQ NQT 
DISCUSS 

26 THIS CASE WITH ANYQNE, QR LET ANYQNE DISCUSS IT WITH YQU. 

27 AND PLEASE DQ NQT FQRM QR EXPRESS ANY QPINIQNS ABQUT THE 

28 CASE. 
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1 WE'LL RESUME AT 1:30. SEE YQU THEN. 

2 (LUNCH RECESS TAKEN AT 12:00 NQQN) 

3 

4 

5 

6 

7 

8 
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1 AFTERNOON SESSION 1:35 P.M. 

2 THURSDAY, MARCH 9, 2000 


3 






4 

THE 

CQURT: 

GQQD 

AFTERNQQN, 

EVERYBQDY 

5 

MR. 

FURR. 




6 

MR. 

FURR: 

THANK 

YQU, YQUR 

HQNQR 


7 


8 CLOSING ARGUMENT BY MR. FURR (CONTINUED) 

9 MR. FURR: GOOD AFTERNOON, LADIES AND 

10 GENTLEMEN. THE JUDGE TELLS ME I HAVE 28 AND A HALF 
MINUTES 

11 LEFT. I WANT TO GO BACK — I WILL TAKE THE HALF. I MAY 

12 NEED IT. 

13 I WAS TALKING TO YOU ABOUT THE CONCLUSION OF 

14 DR. BENOWITZ' CROSS-EXAMINATION, AND HERE'S HOW IT WAS. 

15 I ASKED DR. BENOWITZ: 

16 "DR. BENOWITZ, LET ME ASK YOU ONE 

17 MORE QUESTION, SIR. 

18 SIR, ISN'T IT TRUE THAT YOU BELIEVE THAT IF 

19 LESLIE WHITELEY HAD MADE FOUR TO FIVE SERIOUS 

20 QUIT ATTEMPTS TQ QUIT SMQKING AT ANY PQINT IN 
HER 

21 LIFE, THAT IT'S LIKELY THAT SHE WQULD HAVE BEEN 

22 ABLE TQ STQP?" 

23 DR. BENQWITZ' ANSWER WAS: "WELL, QN A 

24 PRQBABILITY BASIS, YES." 

25 SO AT THE CQNCLUSIQN QF DR. BENQWITZ' 

TESTIMQNY, 

26 PLAINTIFFS' PRQBLEMS WITH HER CLAIMS HAVE NQW CQMPQUNDED, 

27 AND YQU HAD AN INHERENTLY DANGERQUS PRQDUCT, NQ DISPUTE, 
YQU 

28 HAD A WQMAN WHQ HAD BEEN WARNED UNEQUIVQCALLY BY HER QWN 
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1 

TQ 

2 

3 

4 

5 

6 

YQU 


MS. CHABER: YQUR HQNQR, I'M GQING TQ QBJECT 


THIS USE 
STANDARD 


QF "INHERENTLY DANGERQUS PRQDUCT." THERE'S NQ 
QR JURY INSTRUCTIQN QN THAT. 

MR. FURR: THAT WAS THE EVIDENCE, YQUR HQNQR. 

THE CQURT: QVERRULED. 

MR. FURR: AS I SAID, LADIES AND GENTLEMEN, 
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7 HAD AN INHERENTLY DANGEROUS PRODUCT, YOU HAD A WOMAN WHO 
HAD 

8 BEEN WARNED UNEQUIVOCALLY BY HER OWN DOCTORS, DR. 
RICHARDSON 

9 AND DR. JUNG, THAT SMOKING POSED A RISK TO HER HEALTH, AND 

10 YOU NOW HAD A WOMAN WHO HAD DEMONSTRATED THE ABILITY TO 

11 QUIT. AND DR. BENQWITZ HAD QPINED THAT SHE CQULD HAVE 
QUIT 

12 EARLIER. 

13 SO THERE IS NQWHERE LEFT FQR THE PLAINTIFFS' 

14 CQUNSEL TQ GQ TQ CQUNTER HER EARLIER CLAIMS. SO THEY 
TRIED 

15 SQMETHING DESPERATE THAT BACKFIRED QN THEM. 

16 REMEMBER WHAT THEY DID? THEY BRQUGHT IN HER 

17 QB/GYN, DR. RICHARDSQN, WHQ TQQK THIS STAND AND TESTIFIED 

18 UNDER QATH THAT HE HAD DIAGNQSED MRS. WHITELEY AS ADDICTED 

19 TQ CIGARETTES, AND HE WAS TREATING HER, AND THAT PREGNANT 

20 WQMEN HAVE A MQRE DIFFICULT TIME STQPPING SMQKING THAN 

21 NQNPREGNANT WQMEN. AND HE TQLD US THAT THAT QPINIQN WAS 

22 SUPPQRTED IN A RECENT ARTICLE THAT HE HAD JUST REVIEWED IN 

23 THE JQURNAL QF THE AMERICAN MEDICAL ASSQCIATIQN. 

24 BUT THEN, YQU REMEMBER WHAT HAPPENED WHEN MS. 

25 MASQN CRQSS-EXAMINED DR. RICHARDSQN, AND WHEN WE WENT 
BEHIND 

26 HIM AND CHECKED UP QN THAT JAMA ARTICLE? 

27 WELL, FIRST, MS. MASQN CQNFRQNTED HIM WITH THE 

28 FACT THAT THERE WAS NQTHING IN HIS MEDICAL RECQRDS 
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1 INDICATING THAT HE HAD DIAGNQSED MRS. WHITELEY AS 
ADDICTED. 

2 AND REMEMBER WHAT HE TQLD US? I WAS ASTQUNDED. 

3 HE TQLD US THAT SQMETIMES PHYSICIANS PURPQSEFULLY LEAVE 

4 THINGS QUT QF CHARTS SO AS TQ MISLEAD LIFE INSURANCE 

5 AGENCIES INTQ PRQVIDING CQVERAGE FQR PEQPLE THAT THEY 

6 QTHERWISE WQULD NQT PRQVIDE CQVERAGE FQR. 

7 IS THAT THE TYPE QF PHYSICIAN THAT YQU WANT TQ 

8 RELY QN TQ DECIDE THIS CASE? 

9 AND THEN I ASKED DR. BECKSQN, WHEN HE TQQK THE 

10 STAND, WHETHER HE HAD REVIEWED THAT JAMA ARTICLE THAT 

11 DR. RICHARDSQN CLAIMED TQ BE RELYING QN. 

12 AND FIRST, DR. BECKSQN TQLD US SQMETHING THAT 
WE 

13 ALL KNQW, AND THAT IS THAT FRQM A PHYSICIAN'S PERSPECTIVE, 

14 PREGNANCY IS QNE QF THQSE GQLDEN MQMENTS WHEN PHYSICIANS 
ARE 

15 ABLE TQ ASSIST WQMEN IN CHANGING HEALTH BEHAVIQRS, NQT 
QNLY 

16 FQR THEMSELVES BUT FQR THEIR UNBQRN CHILD, AND THAT WQMEN 

17 WHQ ARE PREGNANT ARE MQRE LIKELY TQ QUIT SMQKING THAN 

WQMEN 

18 WHQ ARE NQT PREGNANT. 

19 I HAD ASKED HIM WHETHER HE HAD REVIEWED THAT 
JAMA 

20 ARTICLE, AND WHETHER IT WAS CQNSISTENT WITH HIS TESTIMQNY 

21 AND HE SAID "YES." I READ THE TITLE QF THE ARTICLE QUT 

22 LQUD. I HANDED MS. CHABER — I SET IT RIGHT HERE SO THAT 

23 SHE CQULD HAVE A FAIR CHANCE TQ ASK HIM QUESTIQNS ABQUT IT 

24 (INDICATING). I ASKED HIM TQ LEAVE THAT ARTICLE SITTING 

25 RIGHT HERE SO THAT SHE CQULD ASK HIM QUESTIQNS ABQUT IT. 

26 AND REMEMBER WHAT HAPPENED? SHE NEVER 
MENTIQNED 

27 IT TQ HIM. SHE NEVER ASKED HIM A SINGLE QUESTIQN. SHE 

28 IGNQRED IT AND SHE HQPED THAT YQU WQULD FQRGET ABQUT IT. 
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BECAUSE WE HAVE CLOSED THE LOOP. AND 
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1 

2 DR. RICHARDSON, HE HAD ABSOLUTELY NO CREDIBLE BASIS FOR 
ANY 

3 TESTIMONY THAT HE GAVE YOU. 

4 BUT WE DIDN'T STOP THERE. WE BROUGHT IN DR. 

5 BECKSON. I'M SURE YOU RECALL DR. BECKSON. HE WAS THE 
ONLY 

6 PSYCHIATRIST TO TESTIFY IN THIS CASE. HE WAS THE ONLY 

7 ADDICTION MEDICINE SPECIALIST TO TESTIFY IN THIS CASE. 

8 HE'S THE GENTLEMAN THAT HAS FIVE BOARD 

9 CERTIFICATIONS, INCLUDING ADDICTION PSYCHIATRY, ADDICTION 

10 MEDICINE. 

11 HE BROUGHT IN THE MODEL BRAIN AND EXPLAINED TO 

12 YOU HOW HUMANS MAKE DECISIONS AND HOW WE CONSIST OF MORE 

13 THAN JUST A REWARD CENTER, HOW WE HAVE A CORTEX AND WE CAN 

14 PROCESS INFORMATION, AND HOW WE MAKE DECISIONS IN LIGHT OF 

15 WHAT WE KNOW ABOUT THE RISK OF SUBSTANCES. 

16 REMEMBER, DR. BECKSON WAS THE ONLY DOCTOR THAT 

17 HAS SPENT HIS LIFE HELPING PEOPLE WITH SUBSTANCE ABUSE 

18 PROBLEMS. HE'S HELPED FOUR, 500 PEOPLE, I THINK HE TOLD 
US, 

19 WITH SUBSTANCE ABUSE. HE HAS SPENT YEARS STUDYING THE 
BRAIN 

20 AND HOW DRUGS AFFECT THE BRAIN. 

21 AND HERE IS A SUMMARY OF WHAT DR. BECKSON TOLD 

22 US. IN MANY WAYS, IT WAS SIMILAR TO WHAT DR. BENOWITZ HAD 

23 TOLD US. HE TOLD US THAT SMOKING DOESN'T INTERFERE WITH A 

24 SMOKER'S ABILITY TO DECIDE TO QUIT OR WITH QUITTING QR 
WITH 

25 UNDERSTANDING INFQRMATIQN ABQUT SMQKING AND HEALTH. 

26 HE TQLD US THAT NICQTINE DQES NQT AFFECT A 

27 SMQKER'S ABILITY TQ INTERPRET THE WARNINGS ABQUT SMQKING 
AND 

28 HEALTH. HE TQLD US THAT NICQTINE DQES NQT AFFECT A 
SMQKER'S 
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1 ABILITY TQ EXERCISE THEIR FREE WILL TQ DECIDE WHETHER QR 
NQT 

2 TQ CQNTINUE SMQKING. 

3 NQW, YESTERDAY, WHEN MS. CHABER USED THAT 
PHRASE, 

4 SHE DID USE THAT PHRASE IN A DERISIVE FASHIQN, BUT I WANT 
TQ 

5 SUGGEST TQ YQU THAT FREE WILL IS WHAT MAKES ALL QF US WHQ 
WE 

6 ARE. IT'S QUR FREE WILL THAT ALLQWS US TQ MAKE CHQICES 

7 ABQUT WHAT WE WILL AND WQN'T DQ AND WHAT RISKS WE WILL AND 

8 WILL NQT TAKE. AND NICQTINE DQES NQT AFFECT YQUR ABILITY 

TQ 

9 EXERCISE THAT FREE WILL. 

10 I WILL BRIEFLY TALK ABQUT — I'M RUNNING QUT QF 

11 TIME — BRIEFLY TALK ABQUT ANQTHER ISSUE THAT I WANT TQ 

12 SUGGEST TQ YQU WAS INTRQDUCED INTQ THIS CASE, NQT BECAUSE 

IT 

13 HAD ANYTHING TQ DQ WITH WHY LESLIE WHITELEY BEGAN SMQKING, 

14 BUT IT WAS INTRQDUCED INTQ THIS CASE IN AN EFFQRT TQ MAKE 

15 YQU ANGRY AT THE TQBACCQ CQMPANIES, BECAUSE IT IS AN 

16 EMQTIQNAL ISSUE — AND PLAINTIFFS' CQUNSEL HAVE HQPED TQ 

17 CQNVINCE YQU TQ BECQME ANGRY AT US WITHQUT REGARD TQ 

WHETHER 

18 QR NQT THIS ISSUE HAD ANYTHING TQ DQ WITH LESLIE 
WHITELEY'S 
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20 
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22 

23 

24 

25 

26 

YOUTH 

27 

28 

ISSUE. 
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2 

3 

4 

5 
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OLD. 

7 

8 
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10 

11 

12 

13 

14 

15 
TV? 

16 
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1 

2 

THAT 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 
WAS 

15 


CHOICES — AND THAT'S YOUTH MARKETING. 

MS. CHABER SPENT A LOT OF TIME TALKING ABOUT 

SHE PUT IN A LOT OF DOCUMENTS THAT SHE CLAIMS SHOW THAT 
THESE COMPANIES MARKETED TO UNDERAGE SMOKERS. 

BUT LET ME ASK YOU THIS: LESLIE WHITELEY BEGAN 
SMOKING A REYNOLDS PRODUCT AS HER REGULAR BRAND IN 1984. 
SHE WAS BORN IN 1959. SHE WAS 25 YEARS OLD WHEN SHE BEGAN 
SMOKING CAMEL LIGHTS AS A REGULAR PRODUCT. WHAT DOES 

MARKETING HAVE TO DO WITH THAT DECISION? 

AND I'M GOING TO REVISIT THIS FLINTSTONES 


THE WINSTON BRAND OF CIGARETTES WAS ADVERTISED ON THE 
FLINTSTONES. YOU HAVE HEARD THAT IT WAS AN ADULT CARTOON, 
THAT IT WAS IN A PRIME TIME SLOT. AND PERHAPS MOST 
IMPORTANTLY, YOU HEARD PLAINTIFFS' ADVERTISING EXPERT, DR. 
POLLAY, TELL YOU THAT R.J. REYNOLDS STOPPED ADVERTISING ON 
THAT SHOW IN 1961, WHEN LESLIE WAS LESS THAN TWO YEARS 


NOW, THERE WAS A DISPUTE THIS MORNING BETWEEN 
MR. HARDY AND MS. CHABER ABOUT WHAT THE TESTIMONY WAS IN 
THIS CASE THAT LESLIE WHITELEY GAVE ABOUT THE FLINTSTONE 
ADVERTISEMENTS. 

YOU ARE GOING TO HAVE TO RELY ON YOUR OWN 
RECOLLECTION FOR THAT, BUT I'M GOING TO TELL YOU WHAT I 
THINK THAT TESTIMONY WAS. I BELIEVE THAT TESTIMONY WAS AS 
FOLLOWS: 

"QUESTION: DO YOU RECALL ADVERTISEMENTS ON 


"ANSWER: YES, I DO. 

"QUESTION: OKAY. 

"ANSWER: THE FLINTSTONES COME TO MIND. WITH 

THE — THE — THE WINSTON — 

"QUESTION: WHAT? 

"ANSWER: — SONG. 

"QUESTION: WHAT DO YOU REMEMBER ABOUT THAT? 

"ANSWER: BARNEY AND FRED WAS SINGING 'WINSTON 

TASTES GOOD LIKE A CIGARETTE SHOULD,' AND THEY 
WERE HIDING BEHIND A WALL SMOKING WHILE WILMA 


BETTY WERE WORKING. 

"QUESTION: AND WHAT — WHY DO YOU THINK THEY 

WERE HIDING BEHIND THE WALL? 

"ANSWER: SO THEY COULD SNEAK A SMOKE." 

LADIES AND GENTLEMEN, MRS. WHITELEY LAST SAW 

CARTOON, IF SHE EVER SAW IT — I'M NOT SURE SHE EVER DID, 
BECAUSE HER MOTHER PATSY WHITTEKER TOLD YOU THAT THE 
CHILDREN IN THE FAMILY WEREN'T ALLOWED TO WATCH TV AFTER 
DINNER, AND LESLIE WOULD HAVE BEEN A TWO-YEAR OLD UP 
WATCHING TV AT 8:30. IF SHE EVER SAW IT, IT WAS LAST SEEN 
IN 1961, AT THE AGE OF TWO. 

SHE CAME IN HERE AND TESTIFIED AS TO THE 
CHARACTERS AND THEIR DIALOGUE, THEIR ACTIONS, THEIR 
MOTIVATIONS, WHAT THEY WERE DOING, HOW SHE REACTED TO IT. 

AND THIS IS TESTIMONY THAT COMES FROM THE SAME 
LESLIE WHITELEY WHO TELLS YOU THAT, IN THE OVER 200,000 
TIMES THAT SHE PICKED UP A PACK OF CIGARETTES, THAT SHE 

NEVER AWARE OF, APPRECIATED, UNDERSTOOD THE WARNING ON THE 
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16 SIDE OF THAT PACK OF CIGARETTES. 

17 HOWEVER, DESPITE THE FACT THAT THERE WAS ZERO 

18 EVIDENCE IN THIS CASE THAT ANY MARKETING THAT R.J. 

REYNOLDS 

19 EVER DID HAD ANYTHING TO DO WITH LESLIE WHITELEY'S 
DECISION 

20 TO SMOKE, MS. CHABER WANTS YOU TO FIND THAT WE 
INTENTIONALLY 

21 TARGETED MINORS BASED UPON SOME DOCUMENTS FROM THE 
COMPANY. 

22 I WANT TO TALK TO YOU ABOUT DOCUMENTS AND THE 

23 ROLE THOSE DOCUMENTS WILL PLAY IN YOUR DELIBERATIONS IN 
THIS 

24 CASE. 

25 BY MY COUNT, WE HAVE HEARD FROM 39 WITNESSES, 

26 EITHER LIVE OR BY DEPOSITION, IN THE PAST TWO MONTHS. 

WHAT 

27 MS. CHABER WANTS YOU TO DO IS SET ASIDE THOSE 39 WITNESSES 

28 AND BASE YOUR DECISION ON DOCUMENTS, DOCUMENTS THAT WERE 
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1 NEVER READ TO YOU DURING THE CASE, DOCUMENTS THAT LESLIE 

2 WHITELEY NEVER SAW, AND DOCUMENTS THAT THERE IS ABSOLUTELY 

3 NO EVIDENCE EVER BECAME THE POLICY OF THESE COMPANIES. 

4 LET ME JOIN WITH MR. HARDY IN TELLING YOU THAT 

5 SOME OF THESE DOCUMENTS ARE, FOR LACK OF A BETTER WORD, 

6 BAD. THERE IS NO DENYING THAT. THEY CONTAIN THOUGHTS 
THAT 

7 SHOULD HAVE NEVER BEEN HAD. FORTUNATELY, THEY NEVER 
BECAME 

8 THE POLICY OF THESE COMPANIES. 

9 AND MS. CHABER CORRECTLY ANTICIPATED YESTERDAY 

10 THAT I WOULD ASK YOU TO CONSIDER THE CONTEXT OF THOSE 

11 DOCUMENTS. HOWEVER, I VIEW CONTEXT PERHAPS MORE BROADLY 

12 THAN SHE DOES. BY "CONTEXT," I DON'T SIMPLY MEAN WHERE 
SHE 

13 TOOK THE STATEMENT THAT SHE ASKED YOU TO LOOK AT OUT OF 

14 CONTEXT WITHIN THE SPECIFIC DOCUMENT. I MEAN LOOKING AT 

THE 

15 CONTEXT OF THE DOCUMENTS OVERALL. 

16 LOOK AT THE CONTEXT OF ONE DOCUMENT AGAINST THE 

17 OTHER DOCUMENTS. LOOK AT THE CONTEXT OF ONE DOCUMENT 

18 AGAINST THE TESTIMONY THAT YOU HEARD FROM WITNESSES IN THE 

19 CASE. LOOK TO SEE WHETHER THERE IS ANY EVIDENCE THAT SOME 

20 OF THESE BAD THOUGHTS CONTAINED IN A FEW DOCUMENTS EVER 

21 ACTUALLY BECAME THE POLICY OF THE COMPANY. THAT'S WHAT I 

22 MEAN BY LOOKING AT CONTEXT. 

23 AND LET ME GIVE YOU AN EXAMPLE OF REALLY WHAT I 

24 THINK MS. CHABER HAS DONE IN THIS CASE. I'M GOING TO USE 
AN 

25 ANALOGY. I DON'T LIKE TO USE ANALOGIES. I'M GOING TO DO 

26 IT. I'LL ALSO HAVE TO ADMIT I'M A SPORTS FAN. I'M GOING 
TO 

27 USE A SPORTS ANALOGY. 

28 THERE IS A BASEBALL PLAYER IN SAN FRANCISCO 
NAMED 
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1 BARRY BONDS. I'M SURE MOST OF YOU KNOW WHO BARRY BONDS 
IS . 

2 HE IS A MAGNIFICENT BASEBALL PLAYER, SPEED AND POWER, HOME 

3 RUNS AND BASE STEALING, ALL-STAR GLOVE. A TREMENDOUS 

4 BASEBALL PLAYER. 

5 I WANT YOU TO CONSIDER FOR A MOMENT WHAT YOUR 

6 IMPRESSION WOULD BE OF BARRY BONDS IF ALL YOU KNEW ABOUT 
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7 BARRY BONDS CAME FROM A FILM CLIP THAT SOMEONE PUT 
TOGETHER 

8 OF BARRY BONDS' BLOOPERS. IF ALL YOU KNEW ABOUT BARRY 
BONDS 

9 WAS BASED ON A FILM THAT SHOWED HIM STRIKING OUT WITH THE 

10 BASES LOADED, GROUNDING OUT, GETTING CAUGHT STEALING, 

11 OVERTHROWING BASES, DROPPING FLY BALLS IN THE OUTFIELD AND 

12 DOING OTHER SILLY THINGS ON THE BASEBALL FIELD. 

13 YOU WOULDN'T THINK MUCH OF HIM AS A BASEBALL 

14 PLAYER. AND, YOU KNOW, THAT FILM COULD BE PUT TOGETHER, 

15 BECAUSE WHEN SOMEONE DOES SOMETHING FOR A LONG TIME AND 

DOES 

16 IT FREQUENTLY, MISTAKES HAPPEN. AND IF YOU PUT THOSE 

17 TOGETHER, YOU WOULD THINK HE WAS A HORRIBLE BASEBALL 

18 PLAYER. AND WE ALL KNOW HE'S AN ALL-STAR, FUTURE 

19 HALL-OF-FAMER. 

20 I JUST WANT YOU TO KEEP THAT ANALOGY IN MIND 
WHEN 

21 YOU THINK ABOUT THESE DOCUMENTS THAT HAVE BEEN PULLED FROM 

22 THE MILLIONS OF DOCUMENTS THAT THESE COMPANIES HAVE 

CREATED 

23 OVER NEARLY 100 YEARS OF BEING IN BUSINESS WITH THOUSANDS 
OF 

24 EMPLOYEES. 

25 SO THINK ABOUT WHETHER THESE DOCUMENTS REALLY 

26 TELL THE WHOLE STORY, AND EVALUATE THAT AGAINST THE TYPE 
OF 

27 TESTIMONY THAT YOU GOT FROM DR. TOWNSEND AND DR. DEBETHIZY 

28 AND DR. CARCHMAN AND DR. WHIDBY. 
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1 I DO WANT TO TALK TO YOU ABOUT LESLIE 
WHITELEY'S 

2 CHOICES, BECAUSE THIS CASE IS ABOUT CHOICES THAT LESLIE 

3 WHITELEY MADE IN THE COURSE OF HER LIFE. I WANT TO 

SUGGEST 

4 TO YOU THAT THERE IS NOTHING THAT THESE COMPANIES SAID OR 

5 DID OR DIDN'T SAY OR DIDN'T DO THAT AFFECTED LESLIE 

6 WHITELEY'S BEHAVIOR ONE WAY OR THE OTHER. 

7 LESLIE WHITELEY CHOSE TO LIVE THE WAY THAT SHE 

8 WANTED TO LIVE. NOW, IN PUTTING THIS UP (INDICATING), 

9 AGAIN, IT HAS NOTHING TO DO WITH TRYING TO HUMILIATE 

LESLIE, 

10 OR EVEN EXPRESSING DISAPPROVAL OF THE CHOICES THAT SHE 
MADE, 

11 BUT I WANT TO LAY OUT THE FACTS FOR YOU ABOUT THE TYPE OF 

12 PERSON LESLIE IS AND THE CHOICES THAT SHE MADE. 

13 LESLIE DID NOT LIKE LIVING UNDER THE HOUSE 
RULES 

14 OF HER FATHER, TROY WHITTEKER. LESLIE WANTED OUT OF THE 

15 HOUSE. SHE WANTED INDEPENDENCE. SO SHE GRADUATED EARLY 
AND 

16 GOT MARRIED AT 16. 

17 LESLIE LIKED TO PARTY. I DON'T THINK THERE'S 
ANY 

18 OTHER WAY TO SAY IT. SO SHE DRANK ALCOHOL, SHE SMOKED 

19 MARIJUANA, SHE USED LSD, COCAINE, AND AMPHETAMINES THAT WE 

20 KNOW ABOUT. 

21 AND LESLIE LIKED TO SMOKE CIGARETTES, AND SHE 

22 CHOSE TO SMOKE CIGARETTES, AND SHE SMOKED CIGARETTES AND 
SHE 

23 CONTINUED TO SMOKE CIGARETTES REGARDLESS OF WHAT SHE KNEW 

24 ABOUT THE HEALTH RISK OF CONTINUING TO DO SO. 

25 WHAT IS IMPORTANT, OF COURSE, IS TO EVALUATE 
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THE 

26 CHOICES THAT SHE MADE ABOUT CIGARETTES IN LIGHT OF THE 

27 AWARENESS THAT SHE HAD ABOUT THE HEALTH RISK OF 
CIGARETTES. 

28 AND ASK YOURSELF THIS QUESTION: IF LESLIE 

5571 

1 WHITELEY, DURING HER TESTIMONY, HAD SAID, "YES, I KNEW 
ABOUT 

2 THE HEALTH RISK OF CIGARETTES," WHAT LEGAL CLAIMS COULD 
SHE 

3 RECOVER ON? THE ANSWER IS NONE. 

4 SO YOU HAVE GOT TO ASK YOURSELF WHETHER LESLIE 

5 WHITELEY KNEW ABOUT THE HEALTH RISKS OF CIGARETTES. SOME 
OF 

6 THIS HAS BEEN DONE ALREADY. I'M NOT GOING TO BELABOR IT. 

7 BUT THE FACT IS THAT DURING THE COURSE OF HER 

8 LIFE, LESLIE WHITELEY WAS BOMBARDED WITH HEALTH 
INFORMATION 

9 ABOUT SMOKING CIGARETTES, JUST LIKE WE ALL ARE. IT'S VERY 

10 CLEAR HER PARENTS KNEW ABOUT THE HEALTH INFORMATION ABOUT 

11 THE HEALTH RISK OF CIGARETTE SMOKING. 

12 I KNOW IT WAS DIFFICULT FOR THEM TO COME IN 
HERE 

13 AND TESTIFY. IT WAS DIFFICULT FOR US TO CROSS-EXAMINE 

14 THEM. MS. MASON DID MOST OF THAT WORK. 

15 AND YOU MAY RECALL THAT, BY THE CONCLUSION OF 

16 MS. MASON'S CROSS-EXAMINATIONS, WE KNOW THAT HER FATHER 
TROY 

17 KNEW ABOUT THE HEALTH RISK OF SMOKING AS EARLY AS THE 
1940S, 

18 AND IT WAS REINFORCED IN THE '60S WHEN HE WAS SHOWN FILMS 
IN 

19 CLASSES THAT HE WAS TEACHING. 

20 WE KNOW THAT HER MOTHER PATSY KNEW ABOUT THE 

21 HEALTH RISK OF SMOKING CIGARETTES FROM THE PERSONAL 

22 EXPERIENCES SHE HAD WITH HER MOTHER AND FATHER. 

23 WE ALSO KNOW ABOUT HER MOTHER'S KNOWLEDGE 
BECAUSE 

24 OF LESLIE'S FIRST HUSBAND, DEAN MOORE, WHOSE DEPOSITION 
WAS 

25 PLAYED NEAR THE END OF THE CASE, WHO CAME IN AND TOLD YOU 

26 ABOUT THE CONVERSATIONS THAT HE AND LESLIE HAD HAD WITH 

27 PATSY WHITTEKER, AND IN WHICH PATSY HAD INFORMED THEM OF 

THE 

28 HEALTH RISK OF SMOKING AND OF THE DIFFICULTY THAT SHE 
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1 PERSONALLY HAD EXPERIENCED WHEN SHE TRIED TO STOP. 

2 NOW, I DON'T HAVE ANY DOUBT IN MY MIND THAT 

3 LESLIE'S PARENTS LOVE LESLIE. BECAUSE THEY LOVE LESLIE, I 

4 THINK TWO THINGS HAVE HAPPENED. 

5 FIRST, I HAVE NO DOUBT THAT, AS LOVING PARENTS, 

6 THAT WHEN SHE BEGAN TO SMOKE, THEY TRANSMITTED TO HER THE 

7 KNOWLEDGE THEY HAD ABOUT THE HEALTH RISK OF SMOKING, LIKE 

8 ANY LOVING PARENT WOULD DO. 

9 I ALSO WOULD SUGGEST TO YOU THAT THE FACT THAT 

10 THEY DID LOVE LESLIE MAY HAVE EXPLAINED SOME OF THE 

11 TESTIMONY THAT YOU HEARD IN THIS CASE. 

12 LESLIE'S SIBLING REBECCA ENLOW, YOU HEARD ABOUT 

13 REBECCA'S TESTIMONY ABOUT HER KNOWLEDGE WITH RESPECT TO 
THE 

14 HEALTH RISKS OF SMOKING. 

15 LESLIE'S CURRENT HUSBAND, LEONARD WHITELEY. 

16 RECALL, IN 1986, WHEN LEONARD DEVELOPED HIGH BLOOD 
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17 PRESSURE? DR. JUNG TOLD HIM HE NEEDED TO QUIT SMOKING. 

HE 

18 WENT HOME AND TOLD LESLIE ABOUT IT IN 1986. 

19 SO WE KNOW AT LEAST AS EARLY AS 1986, LEONARD 
HAD 

20 INFORMED LESLIE OF THE HEALTH RISK OF SMOKING. 

21 OF COURSE, WE KNOW THAT DRS. JUNG AND 

22 RICHARDSON — I'M NOT GOING TO REVIEW ALL THAT TESTIMONY 

23 AGAIN — WE KNOW THAT IN THE 15 YEARS PRECEDING LESLIE'S 

24 DEVELOPMENT OF LUNG CANCER, THAT THESE DOCTORS ON A 
PERIODIC 

25 BASIS WERE INFORMING LESLIE OF THE CONTINUED HEALTH RISK 

26 THAT SHE WAS RUNNING BY CHOOSING TO SMOKE. 

27 WHILE PLAINTIFFS WOULD HAVE YOU BELIEVE THAT 

28 LESLIE REJECTED ALL OF THAT, DIDN'T UNDERSTAND IT, MAYBE 
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1 NEVER HEARD IT, AND DIDN'T BELIEVE IT IS BECAUSE SHE WAS 

2 RELYING UPON A FRANK STATEMENT THAT WAS PRINTED FIVE YEARS 

3 BEFORE SHE WAS EVER BORN. 

4 LADIES AND GENTLEMEN, I'M GOING TO TALK TO YOU 

5 ABOUT ONE MORE SET OF ISSUES. THAT'S DAMAGES. I HAVE 
JUST 

6 A VERY FEW THINGS TO SAY TO YOU ABOUT DAMAGES. 

7 IF THE PLAINTIFFS PROVE THEIR CASE TO YOU, IF 

8 THEY CARRY THEIR BURDEN OF PROOF AND ESTABLISH LIABILITY 
OF 

9 THE TOBACCO COMPANIES TO LESLIE AND LEONARD WHITELEY, THEN 

10 YOU SHOULD AWARD THEM WHATEVER DAMAGES THEY HAVE PROVEN TO 

11 YOU ALSO. 

12 HOWEVER, IF THEY HAVE NOT CARRIED THEIR BURDEN 
OF 

13 PROOF, IF THEY HAVE NOT ESTABLISHED THAT THE COMPANIES ARE 

14 RESPONSIBLE FOR LESLIE'S ILLNESS AND LIABLE TO PAY HER 

15 DAMAGES, THEN YOU SHOULD AWARD THEM NOTHING. 

16 WHAT I'M ASKING YOU IS NOT TO RENDER SOME TYPE 
OF 

17 COMPROMISE VERDICT, OR BECAUSE OF YOUR UNCERTAINTY ABOUT 

18 LIABILITY, YOU COMPROMISE AND AWARD THE FAMILY LESS 
DAMAGES 

19 THAN THEY'VE PROVEN. IT'S REALLY AN ALL-OR-NOTHING THING. 

20 IF THEY PROVE THEIR DAMAGES, GIVE THEM THEIR DAMAGES. IF 

21 THEY DON'T PROVE LIABILITY, GIVE THEM NOTHING. 

22 I DON'T THINK YOU'LL HEAR MS. CHABER STAND UP 
AND 

23 ASK YOU FOR A COMPROMISE VERDICT. I DON'T THINK ANYBODY 

24 WANTS THAT. 

25 MS. CHABER IS ALSO ASKING YOU FOR PUNITIVE 

26 DAMAGES. SHE HAS ASKED YOU TO FIND THAT THESE COMPANIES' 

27 CONDUCT WAS SO DESPICABLE OR OPPRESSIVE THAT THEY SHOULD 
BE 

28 PUNISHED FOR THAT CONDUCT. 
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1 IF YOU REACH THAT QUESTION — AND I DON'T THINK 

2 THAT YOU WILL, BECAUSE YOU DON'T HAVE TO REACH THAT 

3 QUESTION, UNLESS YOU AWARD DAMAGES ON SOME OTHER PLAINTIFF 

4 THEORY. IF YOU REACH THAT QUESTION, I'D ASK YOU TO THINK 

5 ABOUT THE PROBLEM. DO YOU BELIEVE THAT THE WORK THAT 

6 DR. TOWNSEND HAS DONE FOR THE PAST 20 YEARS TRYING TO MAKE 

7 CIGARETTES SAFER IS CONDUCT THAT SHOULD BE PUNISHED? DO 
YOU 

8 BELIEVE THAT THE 15 YEARS DR. DEBETHIZY HAS SPENT TESTING 

9 CIGARETTE PRODUCTS TO MAKE THEM SAFER IS CONDUCT THAT 
SHOULD 
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10 BE PUNISHED? 

11 DO YOU THINK THAT PHILIP MORRIS SHOULD BE 

12 PUNISHED FOR EMPLOYING A CANCER SPECIALIST LIKE DR. 

CARCHMAN 

13 TO GUIDE THEM IN THEIR EFFORT TO TRY TO MAKE SAFER 

14 CIGARETTES? DO YOU THINK THAT PHILIP MORRIS SHOULD BE 

15 PUNISHED FOR THE DECADES OF WORK THAT DR. WHIDBY SPENT 

16 TRYING TO MAKE SAFER CIGARETTES? 

17 DO YOU THINK THAT THESE COMPANIES SHOULD BE 

18 PUNISHED FOR DECREASING TAR AND NICOTINE YIELDS BY 70 

19 PERCENT INSTEAD OF THE 40 PERCENT THEY WERE SUGGESTED TO 

20 SHOOT FOR? DO YOU THINK THEY SHOULD BE PUNISHED FOR GOING 

21 OUT IN THE FIELDS AND HELPING FARMERS PRODUCE SAFER 
TOBACCO 


ACCORD, 


22 

23 

24 

25 

THINK 

26 

27 

28 
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1 
2 

3 

YOU 

4 HAVE 
LAWYERS 


PRODUCTS? 

DO YOU THINK THEY SHOULD BE PUNISHED FOR THE 
THE PREMIER, THE NEXT, THE ECLIPSE? 

THOSE ARE THE TYPES OF THINGS I ASK YOU TO 


ABOUT WHEN YOU REACH THAT PUNITIVE DAMAGES ISSUE. 

LADIES AND GENTLEMEN, I'M FINISHED. BEING FROM 
NORTH CAROLINA, IT HAS BEEN A PRIVILEGE TO WORK BEFORE YOU 

THESE PAST FEW MONTHS, AND TO APPEAR BEFORE JUDGE MUNTER. 
IT'S BEEN AN EXPERIENCE THAT I WILL NEVER FORGET. 

I THANK YOU VERY MUCH FOR THE ATTENTION THAT 


DISPLAYED THROUGHOUT THE TRIAL, ESPECIALLY WHEN 


' LL 


7 

8 
9 

BOTH 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
WE 

20 
21 
22 

23 

24 

UNTIL 

25 

26 

27 

28 
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1 

2 

3 

4 

5 


LIKE ME TALK LONGER THAN THEY SHOULD. 

I THANK YOU ON BEHALF OF MR. ESCHER, AND THE 
THOUSANDS OF MEN AND WOMEN WHO WORK AT THE R.J. REYNOLDS 
TOBACCO COMPANY. 

I ASK THAT YOU RETURN A VERDICT IN FAVOR OF 

PHILIP MORRIS AND R.J. REYNOLDS. 

THANK YOU VERY MUCH. 

THE COURT: MR. ROSSE, DO YOU WANT TO PROCEED 

NOW OR DO YOU WANT TO TAKE A SHORT RECESS? IT'S YOUR 
CHOICE. 

MR. ROSSE: A RECESS IS FINE, YOUR HONOR. 

THE COURT: JURORS, LET'S JUST TAKE A BRIEF 

RECESS, BECAUSE I WILL PROBABLY TAKE ANOTHER BRIEF RECESS 
AFTER MR. ROSSE'S ARGUMENT. 

LET'S TAKE A 10-MINUTE RECESS NOW, AND THEN 


TAKE A 10 OR 15-MINUTE 
STILL HAVE TIME. 

MS. CHABER: 
THE COURT: 


RECESS THEN AS WELL. I THINK WE'LL 


WHAT'S OUR TIMING? NOT MINE. 
I WILL TALK TO YOU ABOUT IT. 
JURORS, LET ME GIVE YOU A 10-MINUTE RECESS 


10 AFTER 2:00. PLEASE CONTINUE TO 
I'LL SEE YOU BACK IN 10 
(RECESS TAKEN FROM 2:00 
THE COURT: MR. ROSSE, 


FOLLOW THE ADMONITION. 
MINUTES. 

TO 2:12 P.M.) 

THE CLOCK DOESN'T RUN 


UNTIL YOU STEP UP TO THE PODIUM. 

MR. ROSSE: IF I STAY BACK HERE, I'M FINE? 

THE COURT: DON'T WORRY. 

OKAY. YOU MAY PROCEED, WHEN YOU'RE READY. 
CLOSING ARGUMENT BY MR. ROSSE 
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7 


MR. ROSSE: THANK YOU. 

GOOD AFTERNOON, LADIES AND GENTLEMEN. I WANT 


TO 

9 START WITH A STATEMENT THAT PROBABLY IS PERFECTLY CLEAR TO 

10 YOU BY NOW, AND THAT IS, ASBESTOS WAS NOT A CAUSE OF 
LESLIE 

11 WHITELEY'S LUNG CANCER. 

12 LESLIE WHITELEY WAS DEPOSED SIX MONTHS AGO. 

YOU 

13 HEARD HER TESTIMONY. IN FACT, YOU SAW THE VIDEO OF THAT 

14 TESTIMONY. SHE STATED THAT SHE DID NOT BELIEVE ASBESTOS 
WAS 

15 A CAUSE OF HER LUNG CANCER. 

16 YOU HEARD FROM SEVERAL TREATING DOCTORS. NOT A 

17 SINGLE TREATING DOCTOR TOLD YOU THAT ASBESTOS WAS A CAUSE 
OF 

18 THE LUNG CANCER. 

19 YOU HEARD A LOT OF EXPERTS FROM THE TOBACCO 

20 COMPANIES, AND THE TOBACCO COMPANIES DO NOT BELIEVE THAT 

21 ASBESTOS WAS A CAUSE OF LESLIE WHITELEY'S LUNG CANCER. 

22 MY CLIENT DOES NOT BELIEVE THAT ASBESTOS WAS A 

23 CAUSE OF LUNG CANCER. IN FACT, LADIES AND GENTLEMEN, 

THERE 

24 WAS ONLY ONE PERSON IN THIS ENTIRE TRIAL THAT BELIEVED 

25 ASBESTOS WAS A CAUSE OF LUNG CANCER. I'M NOT EVEN SURE IF 

26 HE ACTUALLY BELIEVED IT. 

27 I COULD STOP RIGHT THERE, LADIES AND GENTLEMEN, 

28 BECAUSE I WOULD SPEND MORE TIME TALKING ABOUT ASBESTOS ON 
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1 CLOSING THAN THE PLAINTIFFS DID, BUT I FEEL LIKE I HAVE TO 

2 ADDRESS CERTAIN ISSUES, BECAUSE I THINK THEY ARE GOING TO 
BE 

3 ADDRESSED IN REBUTTAL, SO I'M GOING TO GO AHEAD AND 
ADDRESS 

4 THEM NOW. 

5 THE FIRST THING I WANT TO SAY IS WHY I DIDN'T 
DO 

6 AN OPENING. I DIDN'T DO AN OPENING STATEMENT, LADIES AND 

7 GENTLEMEN, BECAUSE I DIDN'T FEEL THAT ASBESTOS WAS A CAUSE 

8 OF LUNG CANCER, AND I DIDN'T — 

9 MS. CHABER: I'M GOING TO OBJECT, YOUR HONOR. 

10 THIS, I DON'T THINK, IS APPROPRIATE. 

11 THE COURT: I DON'T THINK YOU OUGHT TO 

12 PERSONALIZE YOUR ARGUMENT AS TO WHAT YOUR INDIVIDUAL 
THOUGHT 

13 PROCESS WAS. 

14 MR. ROSSE: ALL RIGHT. 

15 LADIES AND GENTLEMEN, SKIPPING ALONG HERE — 

16 MR. BROWN: WE TOOK THE HEART OUT OF IT. 

17 MR. ROSSE: YOU ARE GOING TO BE SHOWN A 

SPECIAL 

18 VERDICT FORM, LADIES AND GENTLEMEN. YOU ARE GOING TO HAVE 

19 TO ANSWER A FEW QUESTIONS AGAINST METALCLAD. THERE'S ONLY 

20 ONE SPECIAL VERDICT ON METALCLAD. THERE'S ONLY ONE CAUSE 
OF 

21 ACTION. 

22 AND THE QUESTIONS ARE ESSENTIALLY — LADIES AND 

23 GENTLEMEN, THIS ISN'T EXACT, BUT THEY'RE ESSENTIALLY GOING 

24 TO HAVE TO FIND A PRODUCT SUPPLIED BY METALCLAD POSSESSED 
A 

25 DEFECT IN DESIGN. 

26 LADIES AND GENTLEMEN, THE ISSUE WITH RESPECT TO 

27 THAT QUESTION IS WHETHER OR NOT METALCLAD SUPPLIED A 
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PRODUCT 

28 WHICH CONTAINED ASBESTOS. IF YOU FIND THAT THEY DID 

SUPPLY 
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1 A PRODUCT WHICH CONTAINED ASBESTOS, THEN I WOULD AGREE, MY 

2 CLIENT WOULD AGREE, THAT IT CONTAINED A DEFECT IN DESIGN. 

3 THAT'S NOT AS SIMPLE AS IT APPEARS ON THE FACE, 

4 LADIES AND GENTLEMEN. THE TESTIMONY DURING THIS TRIAL 
WITH 

5 RESPECT TO WHAT METALCLAD SUPPLIED WAS THE ORMOND BEACH 

6 POWER PLANT, TWO MONTHS IN 1973. 

7 WE HEARD FROM MR. DON MONDT, WHO WAS AN 
INSULATOR 

8 FOR METALCLAD. HE TESTIFIED THAT HE WORKED AT THAT SITE 


FOR 
9 

10 
11 
AND 
12 
13 

GENTLEMEN, 


THOSE TWO MONTHS. MR. MONDT TESTIFIED IN A DEPOSITION ONE 
YEAR AGO, A LITTLE OVER ONE YEAR AGO. AND HE WAS ASKED 
QUESTIONS OVER A THREE-DAY PERIOD ABOUT HIS WORK HISTORY 


WHAT HE DID. 

AND DURING THAT DEPOSITION, 


LADIES AND 


14 

15 

WORK 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

5579 

1 

2 

3 

4 

5 

YES, 


WITH NUMEROUS PARTIES 
"QUESTION: 


PRESENT, HE WAS ASKED THE QUESTION: 
NOW, WHAT WAS THE NATURE OF THE 


THAT YOU PERFORMED AT THIS SITE? 

"ANSWER" — HE WAS TALKING ABOUT THE ORMOND 
BEACH POWER PLANT. WHAT HE SAID AT THAT TIME WAS: 

"ANSWER: I DID THE TURBINE, INSULATED THE 

TURBINE AND A LOT OF THAT FUEL OIL PIPING. 

AND EVERYTHING OUTSIDE THE UNIT WAS METALCLAD 
WITH" — HERE IS THE REAL CATCH PHRASE, LADIES 
AND GENTLEMEN — "THE REASON I RECALL THE JOB, 
ONE OF THE REASONS, IS BECAUSE IT WAS — THEY 
USED ALL GLASS" — HE'S TALKING ABOUT GLASS 
INSULATION — "WHICH WAS VERY UNUSUAL FOR A 
POWERHOUSE, WHICH DIDN'T HOLD UP REAL WELL 
BECAUSE IT WAS BEING DESTROYED AS FAST AS WE 

COULD PUT IT ON THE PIPES BECAUSE PEOPLE WOULD 
WALK ON THEM. BUT IT WAS ALL GLASS ON THOSE 
PARTICULAR PIPES." 

LADIES AND GENTLEMEN, WHEN HE CAME IN HERE, HIS 
TESTIMONY WAS SLIGHTLY DIFFERENT, WHEN HE SAID THAT — 


6 THEY DID USE THE MINERAL WOOL INSIDE THE JACKETING. BUT 

7 WHEN HE TESTIFIED HERE, HE SAID THAT THEY USED A CALCIUM 

8 SILICATE, WHERE THE PIPES COULD BE WALKED ON. 

9 AND ONE POINT I'D LIKE TO MAKE WITH RESPECT TO 

10 THAT, LADIES AND GENTLEMEN, IS CALCIUM SILICATE IS — YOU 

11 WERE SHOWN — LET'S SEE IF I CAN GET THIS TO WORK — 
CALCIUM 

12 SILICATE IS — YOU WERE SHOWN A PICTURE OF THE ORMOND 
BEACH 

13 POWER PLANT. THERE IS A COUPLE OF POINTS I WANT TO MAKE 

14 WITH REGARD TO THIS PICTURE. THIS PICTURE IS IN EVIDENCE. 

15 YOU CAN SEE THIS IN THE JURY DELIBERATION ROOM. 

16 FIRST OFF, THERE WAS A DISCUSSION ABOUT THE 

17 TURBINE. THE TURBINE IS THIS STRUCTURE DOWN HERE 

18 (INDICATING). WE HEARD TESTIMONY ABOUT THAT. AND THE 

19 BOILER, WHICH IS THE STRUCTURE IN THE BACKGROUND. AND 
THEN 

20 THE PIPING IS RUNNING UP AND DOWN. 
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21 

22 

THEY 

23 

24 

WOOL. 

25 

26 

27 

THAT 

28 
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1 

2 

3 

4 

5 


7 

8 
9 

10 
11 
12 

13 

14 

15 

16 

LADIES 

17 

18 

19 

20 
21 
22 
CAN 

23 

24 
CAN 

25 

26 

27 

28 
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1 

2 

3 

4 

ASBESTOS 

5 


MR. MONDT TESTIFIED THAT THE PIPING THAT WAS — 
COULD NOT BE WALKED ON, THAT WASN'T SUBJECT TO DAMAGE, 

DIDN'T USE THE CALCIUM SILICATE ON. ALL THE VERTICAL 
PIPING, LADIES AND GENTLEMEN, WAS NOTHING BUT MINERAL 

BUT MORE IMPORTANTLY, LADIES AND GENTLEMEN, THE 
STRUCTURE IN THE BACK IS THE BOILER. MR. TROY WHITTEKER 
WORKED ON THE BOILER FOR HIS EMPLOYER, AND HE TESTIFIED 

THERE WAS A DIFFERENT EMPLOYER WORKING ON THE TURBINE. 

I WILL GET TO THAT IN A SECOND. BUT BEFORE I 
MOVE THAT FAR, I WANT TO TALK TO YOU ABOUT THE CALCIUM 
SILICATE THAT MR. MONDT USED. 

HE DID TESTIFY AT HIS DEPOSITION AND IN THIS 
TRIAL THAT HE USED CALCIUM SILICATE ON THE TURBINE. 

MR. WHITTEKER DIDN'T WORK ON THE TURBINE, FIRST OF ALL. 

BUT AS FAR AS THE PIPES, THE CALCIUM SILICATE 
THAT WAS USED ON THE PIPES, HE WAS ASKED WHETHER OR NOT HE 
KNEW WHETHER THAT CONTAINED ASBESTOS. HE WAS ASKED THAT 
QUESTION TWICE DURING HIS DEPOSITION. 

HE WAS ASKED THE QUESTION: 

"DO YOU KNOW IF THE CALCIUM SILICATE MATERIAL 
THAT YOU USED ON THE TURBINE ON THE JOBSITE 
CONTAINED ASBESTOS?" 

HE ANSWERED: "NO, I DO NOT." 

THIS IS ONE YEAR BEFORE HE TESTIFIED HERE, 


AND 

NOT 

HIS 

AND 

THAT 


GENTLEMEN. AND I WOULD SUGGEST TO YOU THAT MEMORY IS 
IMPROVING OVER TIME. HE WAS ALSO ASKED AGAIN LATER IN 
DEPOSITION. THIS WAS READ INTO THE RECORD. 

IF THERE IS — I'LL MAKE A POINT HERE. LADIES 
GENTLEMEN, IF YOU HAVE ANY DOUBT ABOUT THE EVIDENCE 
S IN THIS TRIAL, ABOUT WHAT THE WITNESSES SAID, YOU 


ASK THAT THAT BE READ BACK TO YOU. IF YOU HAVE A QUESTION 
ABOUT WHAT CAME INTO EVIDENCE OR WHAT A PERSON SAID, YOU 

ASK TO HAVE THAT PERSON'S TESTIMONY READ BACK TO YOU AND 
THAT CAN BE DONE. 

THE SECOND QUESTION HE WAS ASKED: 

"QUESTION: DO YOU KNOW WHO MANUFACTURED ANY OF 

HAT CALCIUM SILICATE PIPE COVERING? 

"ANSWER: I DO NOT. 

"QUESTION: AND YOU DON'T KNOW ONE WAY OR 

ANOTHER WHETHER THAT MATERIAL STILL HAD 


7 

8 
9 

10 

OUT 

11 

12 

13 
OR 

14 

15 

THAT 


IN IT BY THAT TIME? 

"ANSWER: I DO NOT." 

LADIES AND GENTLEMEN, 

AND THE REASON THAT YOU HEARD IN 
CHARLEY AY, ANOTHER EXPERT THAT TESTIFIED HERE. 

MR. AY TOLD YOU THAT ASBESTOS WAS BEING TAKEN 


THE REASON HE DOESN'T 
THIS TRIAL CAME FROM 


OF CALCIUM SILICATE. THEY WERE NO LONGER PUTTING ASBESTOS 
IN CALCIUM SILICATE AT LEAST BY DECEMBER OF 1972. 

SO THAT'S WHY MR. MONDT WOULDN'T KNOW WHETHER 


NOT THE ASBSESTOS — 
CONTAINED ASBESTOS. 


OR THE CALCIUM SILICATE HE WAS USING 
BUT HE WAS USING IT AFTER THE DATE 
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16 IT HAD BEEN TAKEN OUT IN THE MANUFACTURE. 

17 LADIES AND GENTLEMEN, I WOULD SUGGEST THAT YOU 

18 ONLY HAVE TO GO TO ONE QUESTION WITH RESPECT TO METALCLAD, 

19 THE FIRST QUESTION, WHETHER PRODUCTS SUPPLIED BY METALCLAD 

20 POSSESSED A DEFECT IN DESIGN. YOU SHOULD SAY NO. 

21 BUT IF YOU KEEP GOING TO QUESTION 2: "DID THE 

22 DEFECT IN DESIGN EXIST AT THE TIME IT LEFT METALCLAD'S 

23 POSSESSION," IF YOU FOUND THAT IT WAS ASBESTOS AND 
METALCLAD 

24 SUPPLIED IT, THEN IT WASN'T ANY DIFFERENT THAN WHEN IT 
LEFT 

25 THE POSSESSION OF METALCLAD. 

26 BUT MOVING TO QUESTION 3: "DID THE DEFECT IN 

27 DESIGN — WAS THE DEFECT IN DESIGN A CAUSE OF INJURY TO 

28 PLAINTIFF?" 
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1 THAT IS NOT AN EASY QUESTION, LADIES AND 

2 GENTLEMEN, BECAUSE YOU HAVE TO FIND THAT THE ASBESTOS 
FIBERS 

3 FROM METALCLAD ENDED UP IN THE BREATHING ZONE OF PLAINTIFF 

4 LESLIE WHITELEY. 

5 IT WAS TIED TOGETHER OR ATTEMPTED TO BE TIED 

6 TOGETHER THROUGH THE TESTIMONY OF HER FATHER. HER FATHER 

7 WORKED AT ORMOND BEACH FROM 1969 TO 1973. DURING PART OF 

8 THAT TIME, METALCLAD WAS PRESENT. HE WORKED IN THE LATER 

9 YEARS, DURING THE TIME METALCLAD IS SHOWN TO HAVE BEEN 

10 THERE, AS A SUPERINTENDENT OF THE PIPEFITTERS. 

11 HE TESTIFIED THAT HE DIDN'T DO HANDS-ON WORK, 
BUT 

12 THAT HE WORKED AROUND HIS CREWS 95 PERCENT OF THE TIME AND 

13 THAT HIS CREWS WERE AROUND THE INSULATORS THE MAJORITY OF 

14 THE TIME. 

15 INTERESTINGLY, ALTHOUGH HE WORKED AROUND 

16 INSULATORS APPARENTLY FOR 90 TO 95 PERCENT OF THE TIME FOR 
A 

17 FIVE-YEAR PERIOD, HE WAS ASKED AT HIS DEPOSITION IF HE HAD 

18 EVER HEARD THE NAME METALCLAD INSULATION COMPANY. HE HAD 

19 NOT. HE STATED: "I HAD NEVER HEARD OF METALCLAD 

20 INSULATION." 

21 WHEN HE WAS ASKED IF HE KNEW WHO EMPLOYED THE 

22 INSULATORS ON THAT JOB, HE SAID, "I THINK IT WAS THORPE 

23 INSULATION," BECAUSE THAT WAS WHO HE RECALLED BEING AT THE 

24 BIGGER JOBS. 

25 LADIES AND GENTLEMEN, METALCLAD WAS PRESENT. 

I 'M 

26 NOT TELLING THEY WEREN'T. BUT WHEN YOU LOOK AT THE 

27 TESTIMONY, HOW IT CAME TOGETHER, IT FITS. MR. MONDT 

28 TESTIFIED THAT HE DID THE TURBINE AND FUEL OIL LINES. 
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1 MR. WHITTEKER TOLD YOU THAT HIS EMPLOYER DID THE BOILER 

2 WORK, THAT A DIFFERENT CONTRACTOR, BECHTEL, DID THE 

TURBINE 

3 AND FUEL OIL LINES. HE ALSO TESTIFIED THAT THERE WERE 

4 DIFFERENT INSULATION CREWS DOING DIFFERENT PARTS OF THE 

5 JOB. 

6 SO IT MAKES SENSE THAT MR. WHITTEKER TOLD YOU 

7 THAT HE THOUGHT IT WAS THORPE DOING THE BOILER WITH THOSE 

8 INSULATORS HE'S WORKING AROUND 90 PERCENT OF THE TIME AND 

9 THAT METALCLAD WAS DOING THE TURBINE, THE FUEL OIL LINES 
AND 

10 THE OUTSIDE WORK. 

II THOSE INSULATORS THAT HE WAS WORKING AROUND 90 
TO 
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12 95 PERCENT OF THE TIME WERE NOT METALCLAD EMPLOYEES. THAT 

13 WAS NOT METALCLAD'S SUPPLIED INSULATION. 

14 AND WE HAVE NO TESTIMONY, NO TESTIMONY IN THIS 

15 CASE, WHETHER OR NOT THAT INSULATION CONTAINED ASBESTOS. 

16 NOW, LADIES AND GENTLEMEN, IF YOU DO BELIEVE 
THAT 

17 METALCLAD SUPPLIED ASBESTOS-CONTAINING INSULATION, AND YOU 

18 DO NOT BELIEVE THAT MR. WHITTEKER WORKED AROUND METALCLAD 

19 INSULATORS, NEITHER QUESTION OF WHICH COULD I BELIEVE THAT 

20 YOU CAN ACTUALLY ANSWER YES, YOU STILL HAVE TO FIND THOSE 

21 FIBERS SOMEHOW MANAGED TO FIND THEIR WAY INTO THE 
BREATHING 

22 ZONE OF LESLIE WHITELEY, THAT SHE BREATHED THEM, AND THEY 

23 HAD TO SIGNIFICANTLY CONTRIBUTE TO HER RISK OF DEVELOPING 

24 LUNG CANCER. 

25 WHAT IS THE TESTIMONY AS FAR AS HOW LESLIE 

26 WHITELEY WAS EXPOSED? WELL, MR. WHITTEKER WORKED AROUND 

27 INSULATORS AS A SUPERINTENDENT AND A FOREMAN, NOT HANDS-ON 

2 8 WORK. 
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1 SUPPOSEDLY, THE DUST OFF THE INSULATION CAME 
ONTO 

2 HIS CLOTHES, ALTHOUGH HE TESTIFIED THAT HIS CLOTHES 
WEREN'T 

3 DIRTY AT ORMOND BEACH, BECAUSE HE DIDN'T DO HANDS-ON WORK. 

4 BUT SUPPOSEDLY, THE DUST WAS THERE. HE DID 

5 TESTIFY THAT WHEN HE WAS DUSTY LEAVING THAT JOB, HE WOULD 

6 BLOW HIMSELF OFF WITH AN AIR HOSE. 

7 SO YOU HAVE TO BELIEVE THAT THE FIBERS STUCK TO 

8 THE CLOTHES AND STAYED THERE. WHEN HE TOOK THE AIR HOSE 
AND 

9 TRIED TO BLOW THEM OFF, THEY DIDN'T COME OFF. 

10 THEN HE GOES TO HIS CAR. NOW THE FIBERS COME 
OFF 

11 IN HIS CAR. HE DRIVES HOME, AND THE FIBERS COME OFF IN 
HIS 

12 HOME. 

13 IF YOU GET THAT FAR, YOU STILL HAVE TO BELIEF 

14 THOSE FIBERS THAT ALLEGEDLY CAME OFF IN THE CAR WERE THE 

15 ONES THAT LESLIE TOOK INTO HER LUNGS AND THOSE CAUSED THE 

16 CANCER. 

17 MORE IMPORTANTLY, THE FIBERS AT HOME WERE THE 

18 ONES THAT LESLIE IS ALLEGED TO HAVE TAKEN INTO HER LUNGS. 

19 THE TESTIMONY WITH RESPECT TO THAT, LADIES AND 

20 GENTLEMEN, WAS LESLIE PLAYED IN THE LAUNDRY WHEN SHE WAS A 

21 YOUNG CHILD. SHE WAS A TODDLER. THAT WAS THE TIME WHEN 
HER 

22 FATHER WAS AN AGENT AND WORE SUITS TO WORK AND THE SUITS 

23 WERE DRY-CLEANED. NOT LAUNDERED BY HER MOTHER. 

24 BY THE TIME SHE WAS SCHOOL AGE, SHE DIDN'T PLAY 

25 IN THE LAUNDRY ANYMORE. SHE WAS 10, 11, 12, 13 DURING THE 

26 TIMES WHEN METALCLAD WAS AT THE ORMOND BEACH POWER PLANT, 
SO 

27 SHE WASN'T PLAYING IN THE LAUNDRY. 

28 THERE'S ALSO TESTIMONY FROM LESLIE WHITELEY 

5585 

1 HERSELF AND HER MOTHER THAT SHE NEVER HELPED DO THE 

2 LAUNDRY. SO LESLIE DIDN'T PLAY IN THE LAUNDRY AND SHE 

3 DIDN'T HELP DO THE LAUNDRY. 

4 SO WHAT WE ARE LEFT WITH IS SOMEHOW THESE 
FIBERS 

5 ENDED UP IN THE HOME. SOMEHOW LESLIE BREATHED THEM IN. 

NO 
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6 ONE CAME IN HERE TO TELL YOU HOW THAT WOULD HAPPEN. YOU 

7 HEARD FROM CHARLEY AY, WHO WAS A FORMER INSULATOR, WHO 
TOLD 

8 YOU THAT HAPPENS IN HOMES, BECAUSE HE TESTS FOR ASBESTOS 
IN 

9 HOMES, FOR FIBERS AND FINDS THEM IN THERE. 

10 BUT IT DOESN'T TELL YOU, OR NO ONE TOLD YOU HOW 

11 FIBERS CAME FROM A SITE, ENDED UP IN A HOME, AND ENDED UP 
IN 

12 THE BREATHING ZONE OF LESLIE WHITELEY. 

13 IF YOU GET THAT FAR, YOU STILL AREN'T DONE. 

YOU 

14 STILL HAVE TO FIND THAT PLAINTIFF'S INJURY RESULTED — I 

15 SKIPPED HERE. 

16 IN ORDER TO FIND THAT THE DEFECT WAS A CAUSE, 
YOU 

17 STILL HAVE AS TO FIND THAT SHE WAS EXPOSED TO SUFFICIENT 

18 LEVELS OF EXPOSURE TO ASBESTOS TO BE A SUBSTANTIAL FACTOR 

IN 

19 THE CAUSE OF HER LUNG CANCER. 

20 THIS IS WHERE WE GOT TO THE TESTIMONY OF DR. 

21 SMITH. BUT BEFORE WE GET TO HIM, I GUESS WE HAD DR. HORN. 

22 DR. HORN, YOU WILL RECALL, IS THE EXPERT CALLED 

23 BY PLAINTIFFS, AN EXPERT THAT YOU HEARD TESTIFIES IN 

24 ASBESTOS LITIGATION ON A REGULAR BASIS ON BEHALF OF 

25 PLAINTIFFS. 

26 HE CAME INTO THIS COURTROOM, AND HE TESTIFIED 
ON 

27 BEHALF OF THE PLAINTIFFS, AND HE TOLD YOU THAT HE COULD 
NOT 

28 OPINE THAT ASBESTOS WAS MORE LIKELY THAN NOT A CAUSE. 
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1 PLAINTIFFS' OWN EXPERT SAID HE COULD NOT OPINE ASBESTOS 
WAS 

2 MORE LIKELY THAN NOT A CAUSE. 

3 SO THEN THEY BROUGHT IN DR. SMITH. DR. SMITH 
WAS 

4 THE EPIDEMIOLOGIST. WE TALKED ABOUT THE STUDIES REGARDING 

5 NONOCCUPATIONAL EXPOSURE TO ASBESTOS, WHICH IS WHAT THIS 
IS 

6 WITH LESLIE WHITELEY. IT HAS BEEN STUDIED. 

7 YOU HEARD ABOUT THREE STUDIES RATHER 

8 EXHAUSTIVELY. THE FIRST STUDY, THAT WAS ITALIAN ASBESTOS 

9 CEMENT PLANT WORKERS. THESE ARE THE WIVES OF THE WORKERS, 

10 LIVING NEAR THE PLANT. THE CONCLUSION FROM THAT STUDY: 

NO 

11 STATISTICALLY SIGNIFICANT INCREASE IN THE RISK OF LUNG 

12 CANCER. 

13 THE NEXT STUDY, WHICH ACTUALLY WASN'T A STUDY, 
IT 

14 WAS MORE OF AN ARTICLE. IT WAS A STUDY OF THE FAMILIES OF 

15 NEW JERSEY INSULATION PLANT WORKERS. AND WHAT THE AUTHORS 

16 OF THAT STUDY CONCLUDED WAS THAT THE STUDY WAS TOO SMALL 
TO 

17 MAKE ANY CONCLUSIONS AT ALL REGARDING THE RISK OF LUNG 

18 CANCER, AND THEY RECOMMENDED THAT FURTHER STUDY BE DONE. 

19 AGAIN, THEY DID NOT CONCLUDE THAT NONOCCUPATIONAL EXPOSURE 

20 TO ASBESTOS WAS A CAUSE OF LUNG CANCER. 

21 THE THIRD STUDY IS A STUDY OF THE WIVES — 

22 ACTUALLY, IT WAS THE WOMEN IN A CANADIAN MINING TOWN, 

WHERE 

23 THEY MINED ASBESTOS. THE CONCLUSION OF THAT STUDY WAS: 

NO 
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24 INCREASED RISK OF LUNG CANCER. 

25 SO DR. SMITH CAME IN HERE AND HE TESTIFIED THAT 

26 ONE STUDY, WHICH HAD NO STATISTICALLY SIGNIFICANT 
INCREASE, 

27 NO CONCLUSIVE EVIDENCE OF INCREASE IN LUNG CANCER, NO 

28 INCREASED RISK OF LUNG CANCER, EQUALS YES, NONOCCUPATIONAL 
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1 EXPOSURE CAUSES LUNG CANCER. HE TOOK THREE STUDIES WHICH 

2 CONCLUDED NO AND REACHED YES. 

3 AGAIN, LADIES AND GENTLEMEN, WHEN YOU LOOK AT 
AN 

4 EXPERT, YOU CAN LOOK AT THEIR BIAS, WHY THEY SAY THE 
THINGS 

5 THEY DO. DR. SMITH EARNS 30 PERCENT OF HIS INCOME 

6 CONSULTING FOR THE PLAINTIFFS IN ASBESTOS LITIGATION AND 

7 TOBACCO LITIGATION. DR. SMITH CONSIDERS THAT HIS AGENDA, 
IS 

8 DESIRE TO RUN THE TOBACCO COMPANIES OUT OF BUSINESS 
THROUGH 

9 LITIGATION. THAT, LADIES AND GENTLEMEN, DEMONSTRATES 
BIAS . 

10 THE ONLY WITNESS THAT I BROUGHT IN, LADIES AND 

11 GENTLEMEN — I THINK THAT WAS SUFFICIENT — WAS DR. CHER. 

12 DR. CHER WAS BROUGHT IN ONLY TO TALK TO YOU ABOUT 
SOMETHING 

13 THAT DR. SMITH WOULD NOT ADMIT TO, AND THAT WAS THAT EVEN 
IN 

14 EXPOSURE — OCCUPATIONAL EXPOSURES TO ASBESTOS, THE 
RELATIVE 

15 RISK OF LUNG CANCER IS THAT NOT DRAMATIC. 

16 DR. SMITH IMPLIED TO YOU THAT IT WAS A FOUR TO 

17 FIVE INCREASE. HE SAID THE PIPEFITTERS HAD THE SAME RATE 
AS 

18 THE INSULATORS DO. 

19 DR. CHER CAME IN HERE AFTER REVIEWING THE 

20 ARTICLES AND HE TOLD YOU THAT ASBESTOS PRODUCT 

21 MANUFACTURERS, THE RELATIVE RISK IS A 1.9; FOR MINERS, 

1.4; 

22 FOR SHIPYARD WORKERS, WHICH INCLUDES THE PIPEFITTERS, 

THAT ' S 

23 THE MOST EXHAUSTIVE STUDY ON PIPEFITTERS, THE RELATIVE 
RISK 

24 IS 1.2. AND INSULATORS, IT WAS 4. 

25 DR. SMITH WOULDN'T GIVE ME A NUMBER ON 

26 PIPEFITTERS, LADIES AND GENTLEMEN, DESPITE HOW LONG I 
TRIED 

27 TO GET A SINGLE NUMBER OUT OF HIM. AND YOU WATCHED IT. 

HE 

28 WOULD NOT GIVE ME A NUMBER FOR THE RELATIVE RISK FOR 
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1 PIPEFITTERS, BECAUSE HE KNEW THAT NUMBER WAS NOT 4 THAT 
WAS 

2 BEING IMPLIED WITH THE INSULATOR STUDIES. 

3 AND THEN, LAST, WE TALKED ABOUT THE 

4 NONOCCUPATIONAL EXPOSURE TO ASBESTOS AND HOW THAT 
INCREASES 

5 LUNG CANCER. 

6 LADIES AND GENTLEMEN, FROM THE THREE STUDIES 
THAT 

7 HAVE BEEN DONE IN THAT AREA, THE RELATIVE RISK FOR LUNG 

8 CANCER, THE NONOCCUPATIONAL EXPOSURE TO ASBESTOS IS ONE. 

9 ONE IS WHAT EVERYONE HAS. NO STATISTICAL INCREASE FOR 
RISK 
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10 OF LUNG CANCER. 

11 I DON'T BELIEVE, LADIES AND GENTLEMEN, THAT YOU 

12 CAN FIND THAT LESLIE WHITELEY'S NONOCCUPATIONAL EXPOSURE 
TO 

13 LUNG CANCER WAS A CAUSE OF CANCER. 

14 I WANT TO TALK ABOUT SOMETHING THAT MR. BROWN 

15 SAID IN CONJUNCTION WITH ALLOCATION. IF YOU DO FIND 
AGAINST 

16 US — AND I DON'T THINK YOU POSSIBLY COULD, BUT I FEEL 
LIKE 

17 I HAVE TO ADDRESS IT ANYWAY — YOU ARE GOING TO BE ASKED 
TO 

18 ALLOCATE. YOU ARE GOING TO BE ASKED TO ALLOCATE AMONG THE 

19 DEFENDANTS. 

20 MR. BROWN SUGGESTED TO YOU THAT YOU SHOULD JUST 

21 FIND CAUSE AND ALLOCATE .5 PERCENT. THE REASON HE DID 
THAT, 

22 LADIES AND GENTLEMEN, IS THAT HE WANTS YOU TO THINK THAT 

.5 

23 PERCENT, THAT'S HARDLY ANYTHING. 

24 THE ECONOMIC DAMAGE IS JUST UNDER A MILLION 

25 DOLLARS. .5 — 

26 MS. CHABER: I WOULD OBJECT, YOUR HONOR. NOW 

27 HE'S ARGUING THE LEGAL SIGNIFICANCE OF APPORTIONMENT. 

28 THE COURT: IT SOUNDS TO ME LIKE YOU ARE ABOUT 
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1 TO DO THAT. AND WHATEVER IT IS, IT'S A MATTER OF LAW. 

2 I HAVE NOT GIVEN THE JURY ANY INSTRUCTIONS ON 
IT, 

3 SO YOU CAN'T ADDRESS THE LAW. 

4 IF YOU WANT TO HAVE A SIDEBAR AND DISCUSS THIS, 

5 WE CAN. 

6 MR. ROSSE: I DO, YOUR HONOR. 

7 (COURT AND COUNSEL CONFER OUTSIDE 

8 THE PRESENCE OF THE JURY) 

9 THE COURT: I TAKE IT — AND CORRECT ME IF I'M 

10 WRONG, COUNSEL — THAT THIS WAS RESOLVED TO EVERYBODY'S 

11 SATISFACTION DURING THE SIDEBAR? 

12 MR. ROSSE: YES, YOUR HONOR. 

13 MS. CHABER: YES. 

14 MR. ROSSE: LADIES AND GENTLEMEN, YOU HAVE NOT 

15 RECEIVED ANY INSTRUCTIONS ON THE LAW IN TERMS OF 

16 ALLOCATION. THE JUDGE HAS NOT GIVEN YOU ANY INSTRUCTIONS 

17 AND YOU ARE NOT TO MAKE ANY ASSUMPTIONS ON HOW AN 
ALLOCATION 

18 WORKS. THAT IS A MATTER OF LAW AND THE COURT WILL DECIDE 

19 THAT. 

20 LADIES AND GENTLEMEN, THE POINT I WANT TO MAKE 

21 IS, YOU HAVE TO REACH CAUSATION INDEPENDENTLY AND FIRST, 

22 BEFORE YOU MAKE ANY ALLOCATION AT ALL. 

23 PLAINTIFF GOT TO SPEAK FIRST IN THIS CASE, 
LADIES 

24 AND GENTLEMEN. THEY MADE THEIR OPENING STATEMENT FIRST. 

25 THEY MADE THEIR CLOSING STATEMENT FIRST, AND THEY'RE GOING 

26 TO GET TO SPEAK LAST. 

27 WE ALL HEARD THE CLOSING STATEMENTS SO FAR, AND 

28 AGAINST ASBESTOS AND AGAINST METALCLAD IT LASTED FOR ABOUT 
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1 10 SECONDS. I EXPECT TO HAVE A LOT MORE TOLD TO YOU 
DURING 

2 THEIR REBUTTAL ARGUMENT THAN YOU WERE TOLD DURING THE 

3 CLOSING. 

4 AND I WOULD SUGGEST TO YOU, LADIES AND 
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TO 
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LIES 

23 

24 
WAS 

25 

26 

27 

28 
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2 
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THAT THIS IS DONE FOR THE PURPOSE OF NOT ALLOWING ME TO 
ADDRESS THEIR ARGUMENTS, BECAUSE I DON'T GET A CHANCE TO 
COME BACK UP HERE AGAIN. 

SO WHAT I WANT YOU TO DO WHEN YOU HEAR THEIR 
REBUTTAL IS UNDERSTAND AND KNOW THAT I WOULD HAVE LOVED TO 
HAVE THE OPPORTUNITY — 

OBJECTION, YOUR HONOR. THIS IS 


MS. CHABER: 
IMPROPER FOR HIM TO — 
THE COURT: 

THIS IS PURE ARGUMENT. 
THAT ARGUMENT. 

MR. ROSSE: 

I WOULD LIKE 


I'M GOING OVERRULE THE OBJECTION. 
YOU CAN GO AHEAD AND PROCEED WITH 

THANK YOU, YOUR HONOR. 

TO HAVE HAD THE CHANCE TO ADDRESS 


THE ARGUMENTS, LADIES AND GENTLEMEN. YOU CAN REST ASSURED 
THAT I WOULD HAVE ADDRESSED THE ARGUMENTS, HAD I HAD THE 
OPPORTUNITY. 

SO WITH THAT, LADIES AND GENTLEMEN, LET ME BE 


LAST DEFENDANT TO THANK YOU FOR YOUR PATIENCE, 
UNDERSTANDING AND YOUR SERVICE. 


YOUR 


OPTION. 


PROCEED? 


THANK YOU. 
THE COURT: 
MS. CHABER: 
THE COURT: 

DO YOU WANT TO 


MS. CHABER: 


WHO IS GOING NEXT? 

I AM, YOUR HONOR. 
MS. CHABER, LET ME 
TAKE A RECESS? DO 


GIVE YOU 
YOU WANT 


THE 

TO 


I THINK I NEED A SHORT RECESS 


TO PULL ALL MY THINGS TOGETHER. 

THE JURY WAITING WHILE I'M DOING 
THE COURT: SHALL WE 

RECESS OR MORE? YOU DECIDE. 

MS. CHABER: HOW ABOUT 

THE COURT: 10 MINUTES 

JURORS, PLEASE CONTINUE 
ADMONITION. WE'LL SEE YOU BACK AT 
(RECESS TAKEN FROM 2:40 
THE COURT: WE ARE BACK ON THE RECORD. 

YOU MAY PROCEED, MS. CHABER. 


AND I DON'T NEED TO KEEP 
THAT. 

JUST TAKE A FIVE-MINUTE 
10 ? 

10 MINUTES TO 3:00. 
TO FOLLOW THE 
10:00 TO 3:00. 

TO 2:53 P.M.) 


CLOSING REBUTTAL ARGUMENT BY MS. CHABER 
MS. CHABER: THANK YOU. 

WELL, I GET TO BE THE LAST SPEAKER, WHICH HAS 
GOOD POINTS TO IT AND BAD POINTS TO IT. 

OBVIOUSLY, THE BAD POINT IS YOU'D ALL RATHER BE 
SOMEWHERE ELSE AND DONE WITH THIS AND NOT HAVE TO LISTEN 


ONE MORE ARGUMENT. 

THE GOOD POINT 


IS THAT I GET TO CORRECT THE 


THAT YOU HAVE BEEN TOLD IN THIS COURTROOM. AND YOU HAVE 
BEEN THE TOLD THE SAME KIND OF LIES THAT LESLIE WHITELEY 


TOLD. 

THIS IS A CASE ABOUT HALF-TRUTHS, 
AND YOU HEARD SOME OF THOSE SAME HALF-TRUTHS 
TALK ABOUT THAT IN A MOMENT. 


ABOUT FRAUDS, 
HERE. I'LL 


BUT I WANT TO DEAL WITH MR. ROSSE FIRST AND THE 
ASBSESTOS FIRST, SO HE DOESN'T FEEL LEFT OUT. 

WE SPENT LITTLE TIME ON ASBESTOS, BECAUSE 
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4 ASBESTOS WAS ONLY A VERY SMALL PART OF THIS CASE. WE 
NEVER 

5 CLAIMED ANYTHING ELSE. WE NEVER SAID THAT THEY WERE THE 

6 GREATEST, THE HUGEST, THE MOST SUBSTANTIAL FACTOR AT ALL. 

7 WHAT WE SAID WAS THAT THERE WAS NO THRESHOLD, 

NO 

8 LEVEL OF EXPOSURE TO A CARCINOGEN THAT IS SAFE. AND THAT 
IF 

9 YOU HAVE EXPOSURE, IT IS — IT IS A POTENTIAL RISK FACTOR. 

10 YOU HEARD THAT FROM THE DEFENDANTS' OWN EXPERTS 

11 CONSTANTLY. AND WE NEVER TRIED TO SAY OR TO PUSH THIS TO 

12 THE EXTREME, BECAUSE WE WERE THE ONES THAT ASKED DR. HORN, 

13 KNOWING WHAT HE WOULD SAY. 

14 AND WHAT HE SAID WAS, "50-50. I CAN'T SAY IT'S 

15 MORE LIKELY THAN NOT." THERE ARE CANCERS, ASBESTOS 
CANCERS 

16 THAT WE KNOW ARE ASBESTOS CANCERS CALLED MESOTHELIOMAS. 

17 THESE OCCUR IN THE LINING OF PEOPLE'S LUNGS. THEY GET 

18 THERE, OF COURSE, BY BREATHING THEM IN, AND WE KNOW THAT 

19 THOSE OCCUR IN THE FAMILY MEMBERS OF PEOPLE WHO ARE 
EXPOSED 

20 TO ASBESTOS. 

21 NOW, IF YOU GET AN ASBESTOS CANCER FROM BEING 
IN 

22 A FAMILY THAT BRINGS ASBESTOS HOME, I THINK YOU COULD 

23 LOGICALLY CONCLUDE FROM THAT THAT ASBESTOS GETS HOME WITH 

24 THE WORKERS WHEN THEY GO HOME AND THEIR FAMILIES HAVE 

25 POTENTIAL EXPOSURE. 

26 DID LESLIE HAVE HUGE AMOUNTS OF EXPOSURE? 

27 ABSOLUTELY NOT. AND WE NEVER CLAIMED OTHERWISE. 

28 WE NEVER TRIED TO PUSH THIS OTHERWISE. AND THE 
5593 

1 REASON YOU HEARD MR. BROWN SAY .5 OR 1 PERCENT OR 5 
PERCENT 

2 WAS BECAUSE THAT'S ABOUT THE LEVEL IT WOULD BE, WHICH IS 
NOT 

3 TO SAY THAT THAT IS NOT A SUBSTANTIAL FACTOR. 

4 AND I AGREE WITH MR. ROSSE THAT THE FIRST THING 

5 YOU HAVE TO DECIDE THERE WAS: IS IT A CAUSE? AND YOU 
DON'T 

6 GET TO ALLOCATIONS UNTIL YOU GET TO CAUSE. THERE IS NO 

7 QUESTION. 

8 THE POINT I TRIED TO MAKE EARLIER WAS THAT, 

9 WHATEVER THE NUMBER, THE ALLOCATION, HOWEVER SMALL IT IS, 
AS 

10 LONG AS IT PLAYS A ROLE, AS LONG AS IT'S A SUBSTANTIAL 

11 FACTOR, A CONTRIBUTING FACTOR, A CAUSE, THEN YOU GET 
THERE. 

12 AND WE KNOW SOMETHING ABOUT ASBESTOS THAT MAY 
BE 

13 TRUE ABOUT MARIJUANA AS WELL. WE KNOW OF SYNERGY. I 
DON'T 

14 KNOW IF YOU REMEMBER THAT WORD, BUT NOBODY DISPUTED THAT 
IT 

15 EXISTS. AND SYNERGY IS WHEN TWO SUBSTANCES WORK TOGETHER 
IN 

16 COMBINATION AND MULTIPLY THE RISKS OF EACH OTHER. 

17 MULTIPLY. NOT ADD TO, MULTIPLY. 

18 SO IF YOU HAVE A LITTLE BIT OF ASBESTOS AND YOU 

19 HAVE A LOT OF SMOKING, THE ASBSESTOS MAY MULTIPLY THAT 

20 RISK. AND, YOU KNOW, IT WAS THE ONE THING THAT DR. 

TASHKIN 

21 NEVER DID CONSIDER AS TO WHY LESLIE MIGHT BE ONE OF THE 
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PEOPLE WHO GETS CANCER IS THAT SHE HAD ANOTHER CARCINOGEN; 
SHE HAD SOME ASBESTOS EXPOSURE. 

THIS IS MR. MONDT'S TESTIMONY: 

"DO YOU BELIEVE YOU KNOW WHAT THE INSULATION 

ON THE MAIN STEAM LINES?" 

AND HE TESTIFIED THAT IT WAS METALCLAD THAT WAS 
DOING THE WORK ON THE MAIN STEAM LINES. 

YOU ONLY HEARD ABOUT TURBINES. THAT'S ALL HE 
TALKED ABOUT JUST NOW WERE TURBINES METALCLAD WAS DOING. 

"THE WITNESS: THE LINES ARE RUNNING 1,000 
DEGREES OR BETTER. YOU USUALLY HAVE HIGH-TEMP 
BLOCK ON IT. YOU CAN'T USE JUST ANY MATERIAL. 
IT HAS TO BE SOMETHING THAT WILL RETAIN 1,000 
DEGREES OR PLUS DEGREES. IT REQUIRES A 


HIGH-TEMP 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
SHE 
22 

23 

24 


BLOCK OR SOMETHING VERY HIGH-TEMP." 

AND THE QUESTION WAS: "THAT'S 

ASBESTOS-CONTAINING, ISN'T IT?" 

"ANSWER: I WOULD SAY THAT'S RIGHT. IT HAD 

ASBESTOS AT THAT TIME." 

AND YOU WILL RECALL THE TESTIMONY WAS THAT THE 
STOPPING OF THE MANUFACTURING OF INSULATIONS CONTAINING 
ASBESTOS BEGAN IN 1972. BUT THAT THE STOCK AND THE 
MATERIALS WERE STILL AVAILABLE AND OUT THERE. 

AND IN FACT, MR. MONDT TESTIFIED THAT THE FIRST 
TIME HE EVER SAW A BOX OF CALCIUM SILICATE THAT SAID 
"ASBESTOS-FREE" WAS 1975. 

YOU ALSO HEARD THAT EARLY YOUNG EXPOSURES, WHEN 
THEY'RE HAPPENING IN COMBINATION, WHEN LESLIE WAS 13 AND 


SO YOU GET THERE, LADIES AND GENTLEMEN, ON 
AND WHEN YOU GET TO ALLOCATION, AND AGAIN ON 


WAS SMOKING, AND THERE WAS ASBESTOS BROUGHT HOME ON HER 
FATHER'S CLOTHES, TO THE CAR AND TO THE HOUSE, THAT THOSE 
KINDS OF EARLY EXPOSURES ARE MORE LIKELY TO CAUSE A 
CANCER. 

25 

26 CAUSE. 

CAUSE, 

27 YOU JUST NEED TO DETERMINE THAT IT WAS A SUBSTANTIAL 
FACTOR, 

28 A SUBSTANTIAL CONTRIBUTING FACTOR, NOT THE ONLY FACTOR, 

NOT 

5595 

1 THE GREATEST FACTOR. 

2 AND WHEN YOU GET TO ALLOCATION, YOU CAN MAKE IT 

3 AS A BIG OR AS SMALL AS YOU THINK IT IS, BASED ON THE 

4 TESTIMONY. 

5 THE ONLY THING THAT DR. CHER TESTIFIED TO — HE 

6 DIDN'T TESTIFY ABOUT LESLIE — IS HE BELIEVES THAT NO HOME 
EXPOSURE CAN EVER CAUSE ASBESTOS DISEASE. AND WE KNOW 


7 

THAT 

8 
9 

10 

THAT 
11 
12 

13 

14 

15 
IMAGINE 

16 THIS. 


THAT'S NOT TRUE, AND WE KNOW THAT IT DOES OCCUR. SO THAT 
WAS THE ONLY TESTIMONY THAT MR. ROSSE PUT ON. 

AND IT'S VERY INTERESTING THAT HE WOULD SAY 

DR. SMITH WOULD BE BIASED ABOUT PUTTING THE TOBACCO 
COMPANIES OUT OF BUSINESS, BUT HE'S THE ONE WHO SAID THAT 
ASBESTOS HAD SOMETHING TO DO WITH IT. 

WHY IS THAT INCONSISTENT? IT MAKES NO SENSE. 
BUT I'LL TELL YOU SOMETHING ELSE. AND I WANT YOU TO 
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17 IMAGINE WE HAD STARTED THIS TRIAL WITH ONLY THE 

18 TOBACCO COMPANIES HERE. YOU WILL SEE DOCUMENTS IN THEIR 

19 FILES, YOU WILL SEE DOCUMENTS THAT WILL BE IN EVIDENCE 
THAT 

20 SHOW THAT, GUESS WHAT THEY WERE DOING? THEY WERE HIRING 

21 SCIENTISTS TO PROVE THAT ASBESTOS CAUSED LUNG CANCER, SO 

22 THAT THEY WOULD HAVE SOMETHING ELSE TO BLAME. 

23 NOW, WHAT WOULD HAVE HAPPENED IF THE ASBESTOS 

24 COMPANY HAD NOT BEEN HERE? WHERE DO YOU THINK THE BLAME 

25 WOULD BE PUT? ON ASBESTOS. 

26 I'M GLAD, IN A WAY, THAT I DIDN'T GET UP 
DIRECTLY 

27 AFTER MR. FURR SPOKE, BECAUSE I PROBABLY WOULD HAVE GOTTEN 

28 UP AND I WOULD HAVE BEEN SOMEWHAT ANGRY, BECAUSE THERE'S A 

5596 

1 SAYING, "WHEN YOU DON'T HAVE THE FACTS ON YOUR SIDE, YOU 

2 PICK ON THE OTHER LAWYER," AND THAT'S WHAT YOU HEARD. 

3 YOU HEARD MR. FURR BASICALLY SAY THAT WE HAVE 

4 MANIPULATED THIS WHOLE CASE, THAT EVERYTHING HAS BEEN A 
LIE, 

5 THE TREATING PHYSICIANS LIE, EXPERTS LIE, EVERYBODY LIES. 

6 EVERYBODY, OF COURSE, EXCEPT FOR THEM. 

7 I SUBMIT TO YOU, LADIES AND GENTLEMEN, THAT 
WHAT 

8 YOU HAVE WITNESSED HERE IS A PUBLIC RELATIONS AND 

9 ADVERTISING CAMPAIGN. 

10 YOU HAVE SEEN THE SAME THINGS BEING SAID IN 
THIS 

11 COURTROOM. THEY BROUGHT DR. WECKER IN TO DISPUTE THAT 

12 HUNDREDS OF THOUSANDS OF PEOPLE ARE DYING FROM SMOKING. 

13 HOW HAS THAT CHANGED FROM WHAT THEY'VE BEEN 
DOING 

14 ALL ALONG FROM ALL THOSE DOCUMENTS I READ YOU YESTERDAY? 

15 AND THEY BROUGHT IN NOT THE YOUTH MARKETING EXPERT. THEY 

16 BROUGHT IN NOBODY THAT WAS A YOUTH MARKETING EXPERT FROM 

17 WITHIN THE COMPANY TO SAY THAT THE DOCUMENTS I'M ABOUT TO 

18 SHOW YOU ARE NOT TRUE AND WEREN'T ACTED UPON. 

19 AND THINK ABOUT IT. MARLBORO CIGARETTES IS THE 

20 LEADING SELLING CIGARETTE WITH TEENAGERS. MARLBORO 

21 CIGARETTES, NO. I. NOTHING THAT THEY DID, ACCORDING TO 

22 THEM, INFLUENCED KIDS AT ALL. 

23 WELL, YOU HEARD SOMETHING VERY DIFFERENT FROM A 

24 WITNESS THEY BROUGHT IN, MR. GARST. AND MR. GARST, 
ALTHOUGH 

25 HE WAS THE DEAN OF BOYS AND DIDN'T KNOW LESLIE AND DIDN'T 

26 KNOW WHAT LESLIE HAD BEEN TOLD, WE BROUGHT YOU IN SUSANA 

27 ARCE, DEAN OF GIRLS, WHO DID KNOW WHAT LESLIE HAD BEEN 
TOLD 

28 AND WAS IGNORANT AS TO ANYTHING ABOUT CANCER. MS. ARCE 

5597 

1 DIDN'T KNOW AT THAT POINT IN TIME. SHE THOUGHT THERE WAS 
A 

2 CONTROVERSY, JUST LIKE LESLIE DID. WHAT YOU HEARD IN THIS 

3 COURTROOM, "THERE'S A CONTROVERSY. IT'S STILL A 

4 CONTROVERSY. IT WAS CONTESTED. IT WAS A CONTROVERSY." 

5 WHY DIDN'T THEY COME IN HERE AND SAY, "IT IS 
NOT 

6 A CONTROVERSY. HUNDREDS OF THOUSANDS OF PEOPLE ARE DYING 

7 EVERY YEAR FROM OUR PRODUCTS?" 

8 THESE ARE THE SAME PEOPLE WHO SAY THAT HEALTH 

9 THEIR CUSTOMER'S HEALTH IS THEIR NO. 1 PARAMOUNT CONCERN. 

10 AND SO WE GET SHOWN A LOT OF FANCY BOARDS. AND 
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I 

II GUESS IF WHO HAS THE BIGGEST BOARDS WINS, WE LOST. WE GET 

12 SHOWN LOTS OF FANCY BOARDS ABOUT ALL THIS TESTING AND ALL 

13 THIS WORK AND ALL THESE CHANGES, ALL THESE THINGS THAT 

14 HAPPENED, AND ECLIPSE AND PREMIER AND ACCORD. 

15 BUT WE DON'T REALLY HEAR ANYTHING ABOUT THE 

16 CIGARETTES THAT LESLIE SMOKED. THE MARLBORO THAT LESLIE 

17 SMOKED IS UNCHANGED. 

18 WHAT THE DEFENDANTS HAVE DONE, AND VERY 
CLEVERLY, 

19 IS THIS: THEY HAVE A PRODUCT OUT THERE. THEY KNOW THAT 

20 PRODUCT CAUSES CANCER, HEART DISEASE, EMPHYSEMA, ALL SORTS 

21 OF OTHER KINDS OF CANCER. THEY KNOW IT'S DOING THAT. 

22 BUT IT'S THEIR NO. 1 SELLING BRAND. THE CAMEL 
IS 

23 THE NO. 1 SELLING BRAND FOR R.J. REYNOLDS. SO DO THEY 

24 CHANGE THE NO. 1 SELLING BRAND? NO, THEY OFFER THESE 
BRAND 

25 EXTENSIONS. 

26 AND HERE IS HOW A BRAND EXTENSION WORKS. YOU 
BUY 

27 AN AUTOMOBILE. THE AUTOMOBILE HAS A GAS TANK. BECAUSE OF 

28 WHERE IT'S PLACED, IT BLOWS UP ON IMPACT, ONE OUT OF EVERY 

5598 

1 TWO TIMES IT IS USED. SO WHAT DO YOU DO? DO YOU RECALL 

2 THAT CAR? RECALL THAT CIGARETTE? NO. 

3 YOU MAKE A DIFFERENT VERSION OF THAT CAR THAT 

4 MAYBE HAS GOT THE GAS TANK MOVED A LITTLE BIT AND MAYBE IT 

5 KILLS A FEW LESS PEOPLE. AND THEN YOU OFFER SOMETHING 

WHERE 

6 MAYBE YOU MOVE THE GAS TANK A LITTLE FURTHER THAN THAT. 

7 AND THAT'S WHAT WE HAVE WITH OUR LIGHTS AND 

8 ULTRALIGHTS. AND IT'S JUST CUSTOMER DEMAND. "WE JUST 
GIVE 

9 THEM WHAT THEY WANT." THAT'S THEIR ANSWER. THEY JUST 
GIVE 

10 THEM WHAT THEY WANT. 

11 I THOUGHT THEY WERE WORRIED ABOUT PEOPLE'S 

12 HEALTH, AND NOT THEIR PROFITS. IF YOUR NO. 1 LEADING 

13 CIGARETTES ARE CAUSING DISEASE AND DEATH, YOU DON'T KEEP 

14 SELLING THEM. YOU PUSH, YOU PROMOTE, YOU DO EVERYTHING 
YOU 

15 CAN TO MAKE YOUR CIGARETTES THAT ARE PURPORTEDLY SAFER. 

THE 

16 ACCORD WE SAW, ALL THAT FANCY STUFF. 

17 AND IN REALITY, THAT'S NOT WHAT THEY DID AT 
ALL. 

18 AND THERE'S A GOOD REASON FOR IT. AND THE GOOD REASON FOR 

19 IT IS BECAUSE KIDS ARE THE ONES THAT START SMOKING. 

20 AND, YOU KNOW, WE SAW A WHOLE LIST OF THINGS 
THAT 

21 LESLIE — CHOICES THAT SHE HAD MADE. GETTING MARRIED AT 

22 16. NOW, I ASK YOU, DO YOU THINK THAT WAS A GOOD CHOICE? 

23 DO YOU THINK THAT WAS AN ADULT CHOICE? DO YOU THINK THAT 

24 WAS A SMART THING, TO LEAVE HOME? 

25 KIDS MAKE STUPID CHOICES. BUT GIVE THEM THAT. 

26 THAT'S WHY THEY ARE KIDS. THAT'S WHY THEY'RE MINORS. 

27 AND THE CIGARETTE COMPANIES KNOW THAT WHAT 
MINORS 

28 WILL DO IS THEY WILL SMOKE CIGARETTES. AND WHAT THEY 
REALLY 
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1 WANT IS FOR THEM TO SMOKE THEIR CIGARETTES. ARE THEY SO 
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WORRIED THAT SOME OTHER CIGARETTE COMPANY WOULD COME IN 


TAKE OVER THEIR MARKET SHARE? I DON'T THINK SO. 

HERE'S A 1973 — 

MR. HARDY: NUMBER, PLEASE. 

MS. CHABER: 1137. THIS IS R.J. REYNOLDS 

WRITING ABOUT MARLBORO. 1973. 

"IN VIEW OF THE NEED TO REVERSE THE PREFERENCE 
FOR MARLBORO AMONG YOUNGER SMOKERS, I WONDER 
WHETHER COMIC STRIP TYPE COPY MIGHT GET A MUCH 
HIGHER READERSHIP AMONG YOUNG PEOPLE THAN ANY 
OTHER TYPE OF COPY. 

"OBVIOUSLY MAXIMUM USE SHOULD BE MADE OF 
MAGAZINES WHICH ARE KNOWN TO BE READ BY YOUNGER 
PEOPLE. THE NECESSARY REACH CAN PROBABLY BE 


16 

NEWSPAPERS 


18 

COMIC 

19 


ONLY THROUGH OPTIMUM METHODS OF USING 

AND BILLBOARDS. I WOULD GUESS THAT YOUNG MEN 
GIVE PRIMARY ATTENTION TO SPORTS PAGES AND 


PAGES IN THE NEWSPAPER." 

1973. HOW MANY YEARS AFTER THIS VOLUNTARY 
ADVERTISING CODE THAT THEY SAID THEY WERE NOT GOING TO 
ADDRESS TO YOUNG PEOPLE? 

NO. 110. I DON'T KNOW WHAT HAPPENED TO THIS. 
"YOUNG SMOKERS WERE SOUGHT OUT IN 35 LOCATIONS 
AROUND THE COUNTRY AT POPULAR HANGOUTS, AT 
DRIVE-INS." 

AND THEN THERE'S A REPORT THAT'S ATTACHED TO 


15 

16 

YOUNGER 


AND THE BIG CONCERN IS THAT THERE'S A SLOWING DOWN OF THE 

RATE OF GROWTH FOR MARLBORO AMONG YOUNG SMOKERS. THAT'S 

CONCERN, YOUNG SMOKERS. 

AND THE REASON FOR IT IS STATED BY THEM: 
"BECAUSE CHILDREN, YOUTH, REPRESENT TOMORROW'S 
CIGARETTE BUSINESS." 

1041, TALKING ABOUT CAMELS. 

"PERHAPS THE MOST INTERESTING DATA IN THIS 
REPORT IS THAT FOR SMOKERS 14 TO 20 YEARS OF 
AGE. BASICALLY, IT EMPHASIZES TWO FACTORS FOR 
THE CAMEL BRANDS. FIRST, CAMEL REGULAR APPEARS 
TO HAVE VERY LITTLE FUTURE FOR GROWTH. SECOND, 
CAMEL FILTERED DEMONSTRATES SOME POTENTIAL FOR 
GROWTH." 

IT DEMONSTRATES THE IMPORTANCE. "IT SHOULD BE 
NOTED THAT MARLBORO IS RAPIDLY GROWING IN SHARE 
OF SMOKERS, ESPECIALLY AMONG THOSE IN THE 


AGE GROUPS." 

AND IT GOES ON, LADIES AND GENTLEMEN, AND IT 


ON AND IT GOES ON. 

AND I'M GOING TO SHOW YOU A JURY INSTRUCTION 

YOU WILL HAVE — I'M GOING TO SHOW YOU A JURY INSTRUCTION 
THAT YOU WILL HAVE, ASSUMING I CAN FIND IT, THAT DEALS 

THE FAILURE TO EXPLAIN OR DENY EVIDENCE. 

YOU SHOULD LOOK WITH DOUBT UPON WHAT YOU CANNOT 

EXPLAIN. 
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THERE'S TWO INSTRUCTIONS, ACTUALLY, THAT YOU'LL 


26 

27 

28 
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RECEIVE. 


"IF WEAKER AND LESS SATISFACTORY EVIDENCE IS 


OFFERED BY A PARTY, WHEN IT WAS WITHIN SUCH 
PARTY'S ABILITY TO PRODUCE STRONGER AND MORE 
SATISFACTORY EVIDENCE, THE EVIDENCE OFFERED 
SHOULD BE VIEWED WITH DISTRUST." 

THE ONLY PERSON YOU HEARD FROM ABOUT WHETHER OR 
NOT YOUTH ARE TARGETED BY THESE TWO COMPANIES WAS DR. 
MARTIN. AND DR. MARTIN REFUSED TO LOOK AT ONE SINGLE 
SOLITARY DOCUMENT FROM EITHER OF THESE COMPANIES' FILES. 

YOU'RE ALSO GOING TO SEE AN INSTRUCTION THAT; 
"IF YOU FIND THAT A PARTY WILLFULLY SUPPRESSED 
EVIDENCE IN ORDER TO PREVENT ITS BEING 


9 

10 
11 

PRESENTED 

12 IN THIS TRIAL, YOU MAY CONSIDER THAT FACT IN 

13 DETERMINING WHAT INFERENCES TO DRAW FROM THE 

14 EVIDENCE." 

15 AND THIS IS DOCUMENT 507. AND LET ME SHOW YOU. 

16 DR. OSDENE IS NOT SOME NOBODY. DR. OSDENE WAS THE HEAD OF 

17 RESEARCH AND DEVELOPMENT (INDICATING). HE IS THE PERSON 
WHO 

18 DESTROYED DOCUMENTS. HE TOLD THAT TO DR. FARONE. 

19 NOW, YOU'RE SUPPOSED TO BELIEVE THAT YOU CAN'T 


20 THAT THE WHOLE EXPLANATION FOR THIS IS — AND I THINK 

21 MR. HARDY MAY HAVE EVEN SAID THIS HIMSELF — "I REALLY 
HAVE 

22 NO EXPLANATION FOR THIS. THERE ARE SOME BAD DOCUMENTS." 

23 WELL, THERE SURE ARE. DR. FARONE WAS TOLD THAT 

24 YOU HAD TO KEEP THESE THINGS OUT OF THE COUNTRY, BECAUSE 

25 THEY WOULD BE SUBJECT TO BEING BROUGHT INTO LAWSUITS IF 
THEY 

26 WERE HERE. 

27 AND I ASK YOU. WE HEARD ALL ABOUT INBIFO, AND 
WE 

28 HEARD ABOUT DOCUMENTS BEING STAMPED IN SEQUENTIAL ORDER 
AND 
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1 SO THEREFORE HOW COULD ANYTHING HAVE BEEN DESTROYED? 

WHERE 

2 ARE THOSE DOCUMENTS? WHY AREN'T THOSE REPORTS HERE? WHY 

3 AREN'T THEY IN EVIDENCE? WHY WEREN'T THEY BROUGHT HERE? 

4 AND MR. FURR MADE SOME BIG DEAL THAT I HADN'T 

5 MENTIONED ANYTHING ABOUT AMMONIA. BUT I SAID EARLIER, OF 

6 COURSE, THEY DON'T HAVE TO DO ANYTHING WITH AMMONIA AND 


THEY 

7 


9 

10 

11 

RJRT 

12 

IT 

13 

14 

PRODUCTS, 

15 

16 

17 

18 


DIDN'T REALLY KNOW WHAT I WAS TALKING ABOUT. 

DOCUMENT 1074, 1987, AN R.J. REYNOLDS DOCUMENT: 
"AMMONIATION OF TOBACCOS HAVE BEEN KNOWN IN THE 
ART AND CARRIED OUT BY VARIOUS MANUFACTURERS 
(INCLUDING RJRT) FOR MANY YEARS. CURRENTLY, 


AMMONIATED ROUGHLY 60 PERCENT OF THE G-7 SHEET 


PRODUCES. THIS AMMONIATED SHEET, G-7A, 
CURRENTLY USED IN THE MAJORITY OF RJRT 


IS 


AND THIS PROTOTYPE DEMONSTRATED THE DESIRED 
ATTRIBUTE ADVANTAGES OF STRENGTH AND TOBACCO 
TASTE." 

DOCUMENT 1011. 
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26 
IN 

27 

28 
BECAUSE 
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1 THE MORE YOU MAKE — YOU USE AMMONIA, THE MORE YOU 
INCREASE 

2 THE GAS PHASE. AND THIS IS WHAT HAPPENS. 

3 "DURING THE SMOKING ACT, NICOTINE IS INHALED 

4 INTO THE LUNGS IN SMOKE, ENTERS THE BLOODSTREAM 

5 AND TRAVELS TO THE BRAIN IN ABOUT EIGHT TO 10 

6 SECONDS. NICOTINE ALTERS THE STATE OF THE 


"CONTRARY TO THE VIEW THAT PM 'LUCKED' INTO THE 
HIGHLY SUCCESSFUL MARLBORO, IT IS LOGICAL TO 
ASSUME THAT THE MARLBORO WAS A SYSTEMATICALLY 
DESIGNED CIGARETTE INCORPORATING RESULTS FROM 

BASIC BIOLOGICAL, BEHAVIORAL, AND PRODUCT 
RESEARCH PM HAD CONDUCTED OVER A PERIOD OF MANY 
YEARS. THE RESULTS FROM THE MORE RECENT 

PERMIT PM TO SYSTEMICALLY MODIFY THE MARLBORO 

A LOGICAL MANNER." 

AND THE REASON FOR THIS IS VERY SIMPLE. 


SMOKER 

7 

STIMULANT." 


BY BECOMING A NEUROTRANSMITTER AND A 


WELL; 


8 REMEMBER, DR. BECKSON, WITH HIS LITTLE BRAIN 

9 MODEL THAT HE BROUGHT, SAID IT DIDN'T HAVE THAT EFFECT, 

10 DIDN'T BECOME A NEUROTRANSMITTER. 

11 "NICOTINE MIMICS THE BODY'S MOST IMPORTANT 

12 NEUROTRANSMITTER, WHICH CONTROLS 
MESSAGE-SENDING 

13 

14 

15 

16 

17 

18 

19 

CREATE 

20 

SMOKER 
21 
TO 
22 

23 

ANXIETY 

24 

25 

THIS 

26 

27 

28 

5604 
1 

MARLBORO 
2 

3 

OVER 

4 

5 

AND 


WITHIN THE BRAIN. NICOTINE IS USED TO ENHANCE 
PSYCHOLOGICAL STATES LEADING TO ENHANCED MENTAL 
PERFORMANCE AND RELAXATION." 

AND HERE IS WHERE WE GET TO COMPENSATION AS 

"SMOKERS LEARN TO CONTROL THE DELIVERY OF 
NICOTINE THROUGH THE SMOKING TECHNIQUE TO 

THE DESIRED MOOD EFFECT. IN GENERAL, THE 

USES NICOTINE TO CONTROL — NICOTINE'S CONTROL 

MODERATE A MOOD-AROUSING ATTENTION IN BORING. 
SITUATIONS, AND IS SUPPOSED TO BE CALMING 

IN TENSE SITUATIONS." 

AND THEY SAY THAT THERE IS NO SUCH THING AS 


FREE NICOTINE CONCEPT WITH THE AMMONIA. 

RJR EXHIBIT 1099. 

"FREE NICOTINE IS A MAJOR FACTOR IN SALES 
DIFFERENCE BETWEEN WINSTON SALEM VERSUS 


COOL. IN BOTH CASES, FREE NICOTINE CONTRIBUTED 
SIGNIFICANTLY TO THE MODEL FOR SALES LEVELS 

AND ABOVE THE OTHER FACTORS." 

THEY DO IT BECAUSE MORE PEOPLE WILL SMOKE IT 

CHILDREN OTHERWISE WILL START SMOKING IT." 

NOW, YOU HEARD A LOT ABOUT A 1980 DOCUMENT FROM 
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9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

MORRIS 

24 

25 

NICOTINE, 

26 

27 

28 
BY 
5605 

1 

2 

3 

4 

5 


TO DR. ROGMAN, WHO IS IN RESEARCH, WHERE WE HAVE GASEOUS 
AMMONIA ACTUALLY HAVING INCREASED MUTAGENIC ACTIVITY. 
REMEMBER, MUTAGENIC ACTIVITY AFFECTS SOME CELLS? AND, OF 
COURSE, THEY DO POLLING AS WELL. 

AND I KNOW THAT MR. FURR SAID PH, AMMONIA PH, 
DIDN'T HAVE ANY EFFECT, ESPECIALLY NO EFFECT ON SALES. 
EXHIBIT 10. 

"THE RESULTS OF STUDIES SHOW THAT THERE IS A 
VERY STRONG, POSITIVE CORRELATION BETWEEN SMOKE 
PH AND SALES TRENDS OVER THE YEARS STUDIED." 
"CONCLUSION," EXHIBIT 191. 

"NICOTINE DELIVERY CAN BE CONTROLLED VIA FILTER 
OR SMOKE PH ADJUSTMENT." PHILIP MORRIS. 
DOCUMENT 1093, 1973, R.J. REYNOLDS. 

"FREE NICOTINE DOES HELP EXPLAIN THE DIFFERENCE 
IN PERFORMANCE BETWEEN RJR WINSTON, PHILIP 


MARLBORO, RJR SALEM AND PH COOL, BUT NOT ALL OF 
THE DIFFERENCE. WE HAVE REVIEWED FREE 

ADVERTISING EXPENDITURES OR" — I DIDN'T THINK 
THAT HAD ANY EFFECT — "AND 100-MILLIMETER 
SPINOFFS AND FOUND THAT EACH BRAND IS AFFECTED 


7 


9 

10 

EMPHASIS 

11 

12 

TO 

13 

14 

15 

16 

ONLY 

17 
THE 

18 

19 

THAT 

20 


ALL OF THE ABOVE, INDEPENDENTLY AND 
COLLECTIVELY. THE VARIABILITY DUE TO FREE 
NICOTINE WAS SIGNIFICANT." 

AND THIS IS A COMPARISON BETWEEN WINSTON AND 
MARLBORO, SEE, BECAUSE R.J. REYNOLDS WAS TRYING TO FIGURE 
OUT HOW THEY COULD BE NO. 1. 

"THE VARIABILITY WAS SIGNIFICANT AND ITS 
CONTRIBUTION WAS OVER AND ABOVE THAT OF 
ADVERTISING EXPENDITURES AND 100-MILLIMENTER 
SPINOFFS. AMMONIA LOOKS PROMISING. OUR 


NICOTINE. 


SHOULD BE DIRECTED TOWARDS FREE NICOTINE, WHILE 
PH WOULD PROVIDE US WITH A MEASURE OF OR TOOL 

AFFECT FREE NICOTINE." 

BUT THEY TELL YOU THEY DON'T MANIPULATE 
THEY DO MANIPULATE NICOTINE. 

AND THIS IS DOCUMENT. IT'S VERY LONG. I'M 


GOING TO SHOW YOU A PORTION OF IT. 


1036. YOU CAN READ 


21 
22 

23 

24 

25 

CLOTHING 

26 


WHOLE THING. 

REMEMBER, WE TALK ABOUT THE DIFFERENT THINGS 

CAUSE TEENS TO START SMOKING. THE PEER PRESSURE, THIS IS 
BEING STUDIED BY RJR. THE USER IMAGE THAT HAS BECOME 
ASSOCIATED WITH A PARTICULAR BRAND. 

"TO SOME EXTENT, YOUNG SMOKERS WEAR THEIR 
CIGARETTES, AND IT BECOMES AN IMPORTANT PART OF 
THE I THEY WISH TO BE, ALONG WITH THEIR 


27 

28 

5 60 6 
1 
2 
3 


AND THE WAY THEY STYLE THEIR HAIR." 

REMEMBER, DR. MARTIN COULDN'T RELATE TO THAT 
CONCEPT AT ALL BECAUSE HE NEVER LOOKED AT THEIR OWN 


DOCUMENTS. 


"IT IS TRUE THAT SMOKERS WILL SAY A FRIEND'S 
INFLUENCE OR 'I LIKE THE TASTE' OR BOTH WHEN 
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REGULAR 

5 

MUST 


7 

SELECTION 


ASKED TO RECALL WHY HE SELECTED HIS FIRST 

BRAND RATHER THAN SOME OTHER BRAND. BUT IT 

ALSO BE TRUE THAT INFLUENTIAL YOUNG SMOKERS, 
PERHAPS RELATIVELY FEW, HAVE MADE BRAND 


8 BASED ON PRODUCT CHARACTERISTICS OR ADVERTISING 

9 AND PROMOTION COMMUNICATION." 

10 AND YOU HEARD THE DEAN OF BOYS AT THE SCHOOL 
TALK 

11 ABOUT HOW THE BOMBARDMENT OF YOUTH WITH ADVERTISING IS ONE 

12 OF THE THINGS THAT HE HAS TO FIGHT AGAINST WHEN HE'S 

TRYING 

13 TO EDUCATE PEOPLE. 

14 BIOLOGICAL TESTING. WE HEARD LOTS OF BITS AND 

15 PIECES. ULTIMATELY, WE HEARD THAT SOMETHING WAS TESTED AT 

16 SOME POINT IN TIME. WE NEVER DID SEE THOSE TESTS EITHER. 

17 BUT IN REALITY, THE LARGEST HUMAN STUDY HAS 
BEEN 

18 GOING ON FOR MORE THAN 70 YEARS. AND IN REALITY, BY 1954, 

19 YOU HEARD THAT FROM SIR RICHARD DOLL, THE GENTLEMAN — YOU 

20 SAW HIM BY VIDEOTAPE — WHO IS THE MOST EMINENT SCIENTIST 

21 AND WAS KNIGHTED FOR HIS WORK ON LUNG CANCER CAUSATION, 

WHO 

22 SAID THAT, IN 1954, IT WAS CONFIRMED, IT WAS ESTABLISHED. 

23 THIS IS THE SAME TIME PERIOD THAT THE 
DEFENDANTS 

24 SAID: "OUR PRODUCTS DON'T CAUSE DISEASE. IT'S A 

25 CONTROVERSY. WE'LL LOOK INTO IT. WE'LL GET BACK TO YOU." 

26 AND WHAT YOU HEARD FROM DR. WECKER, WHEN I 
GUESS 

27 THEY GOT BACK TO US, WHAT THE HEALTH PEOPLE HAVE BEEN 
SAYING 

28 ALL ALONG IS WRONG. BECAUSE HE TOOK THE DATA AND HE 
5607 

1 RECALCULATED IT, AND HE CAN BLAME OTHER THINGS. AND THAT 
IS 

2 WHAT THEY'VE BEEN TRYING TO DO, BLAME OTHER THINGS 
FOREVER. 

3 NOW, LESLIE BELIEVED THEM. NOW, WHETHER YOU 
FIND 

4 THAT INCREDIBLE OR NOT, SHE DID. THAT WAS HER TESTIMONY. 

5 THAT WAS HER TESTIMONY. AND THERE WAS NOTHING THAT 

6 CORRECTED THAT TESTIMONY THAT SHE BELIEVED THEM. 

7 WHY DO YOU THINK THEY'VE SPENT ALL THIS TIME 
AND 


8 MONEY INUNDATING AND DENYING, DENYING THAT IT'S BEEN 

9 PROVEN? SO THAT PEOPLE LIKE LESLIE WILL BELIEVE THEM AND 

10 GIVE THEM THE THING TO HANG ON TO. SHE BELIEVED THAT THE 

11 GOVERNMENT WAS JUST TRYING TO INTERFERE WITH THEIR 
WARNING. 

12 SHE TALKED ABOUT THE FACT THAT IT SAID "SURGEON GENERAL" 

ON 

13 IT. SHE DIDN'T EVEN KNOW WHAT THAT WAS. IT MEANT THAT IT 

14 WAS THE GOVERNMENT. AND THE GOVERNMENT WAS JUST TRYING TO 

15 STICK THEIR NOSE INTO BUSINESS. AND IF CIGARETTES WERE 

16 REALLY SO BAD, THEY'D NEVER BE ABLE TO SELL THEM. 

17 THE DEFENDANT IS THE EXPERT ABOUT THEIR OWN 

18 PRODUCT. THEY HAVE THE FACTS. AND THEY HAVEN'T TOLD THE 

19 WHOLE TRUTH AND THEY DID NOT TELL THE WHOLE TRUTH IN THIS 

20 COURTROOM, AND THAT'S WHY THEY ARE ON TRIAL. 

21 AND IN SPITE OF EVERYTHING YOU'VE HEARD HERE, 
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22 LESLIE WHITELEY IS NOT ON TRIAL. SHE IS NOT ON TRIAL AT 

23 ALL. HER NAME DOES NOT APPEAR AT THAT BOTTOM LINE WHEN IT 

24 COMES TO APPORTIONING. 

25 AND GIVEN EVERYTHING THAT THEY HAVE DONE TO 

26 AFFECT PEOPLE, AND GIVEN EVERYTHING THAT THEY HAVE DONE TO 

27 TRY TO MAKE PEOPLE BELIEVE THAT IT HASN'T BEEN PROVEN, SHE 

28 IS JUSTIFIED IN RELYING ON THEIR OWN STATEMENTS. 

5608 

1 THEY WANT YOU TO BELIEVE THAT THEY WERE 

2 REASONABLE IN NOT ACCEPTING WHAT THE PUBLIC HEALTH PEOPLE 

3 WERE SAYING. BUT THAT LESLIE, WHO DOESN'T READ SURGEON 

4 GENERAL'S REPORTS, WHO DOESN'T READ THE MEDICAL 
LITERATURE, 

5 WHO DOESN'T STUDY UP ON THIS ISSUE, THAT SHE IS NOT 

6 JUSTIFIED IN RELYING BECAUSE SOMEBODY SANG A SONG ABOUT 

7 "SMOKE, SMOKE, SMOKE THAT CIGARETTE." SO SHE'S SUPPOSED 
TO 

8 KNOW THAT. 

9 KEEP THE CONTROVERSY UP. KEEP THE SALES UP. 

10 HEALTH IS AT THE BOTTOM OF THE LIST THERE, NOT AT THE TOP. 

11 AND THEY HAVE NEVER RESCINDED. 

12 I'M NOT SUGGESTING TO YOU THAT LESLIE READ A 

13 DOCUMENT FIVE YEARS BEFORE SHE WAS BORN. WHAT I'M 

14 SUGGESTING TO YOU IS THAT WAS THE PROMISE THEY MADE TO THE 

15 PEOPLE, TO THE PUBLIC, THAT THEY WOULD COOPERATE, THAT 
THEY 

16 WOULD FIND THE ANSWERS TO THE QUESTION OF WHETHER OR NOT 

17 CIGARETTES CAUSED DISEASE. 

18 AND THEY'RE STILL APPARENTLY LOOKING FOR THE 

19 ANSWER TO THAT QUESTION. AND WHAT'S HAPPENED IN THE TIME 
IS 

20 THIS: WHILE THEY'VE BEEN LOOKING FOR THE ANSWER THE 

21 QUESTION TO RESOLVE THIS CONTROVERSY, A CONTROVERSY THAT 

22 THEY MADE UP, SALES WENT UP AND DEATHS WENT UP 

23 (INDICATING). AND THIS IS JUST LUNG CANCER. AND WE KNOW 
WE 

24 HAVE OTHER THINGS, HEART DISEASE. 

25 AND, YOU KNOW, THERE WAS THIS WHOLE THING ABOUT 

26 WHAT'S ADDICTION GOT TO DO THIS? WELL, ADDICTION HAS 

27 EVERYTHING TO DO WITH IT. THAT IS WHAT IS SOLD. IT IS A 

28 DRUG. NICOTINE IS A DRUG AND IT IS SOLD. AND IT IS SOLD 

5609 

1 FOR THE PURPOSE OF GETTING PEOPLE TO BUY THE NEXT PACK AND 

2 THE NEXT PACK AND THE NEXT PACK AND THE NEXT PACK. AND 

3 THAT'S WHAT ADDICTION DOES. 

4 AND WHEN YOU LOOK AT SURVEYS OF PEOPLE OVER 
TIME, 

5 "ALL THINGS CONSIDERED, WOULD YOU LIKE TO GIVE UP SMOKING 

6 OR NOT?" THESE ARE ASKED OF SMOKERS. AND THE ANSWER IS 

7 "YES." THE RESULTS ARE OVERWHELMINGLY. YES, PEOPLE WOULD 

8 LIKE TO GIVE UP AND IT'S VERY HARD. 

9 NOW, YOU HEARD SOMETHING ABOUT IF SHE'D JUST 

10 TRIED FOUR OR FIVE TIMES. SHE'S 38 YEARS OLD. SHE TRIED. 

11 SHE DID IT. AND THERE'S NO QUESTION THAT SHE HAD 
WITHDRAWAL 

12 AND THERE'S NO QUESTION THAT SHE HAD ALL OF THE CLASSIC 

13 SYMPTOMS OF A NICOTINE ADDICT. AND YES, SHE TRIED. 

14 "QUESTION: DID YOU EVER TRY TO QUIT? 

15 "ANSWER: YES. 

16 "QUESTIQN: HQW MANY TIMES DID YQU TRY TQ QUIT? 

17 "ANSWER: QFF AND QN. QVER WHAT TIME PERIQD? 

18 "QUESTIQN: EVER. 

19 "ANSWER: "YES. A NUMBER? QH, THREE, FQUR 
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TIMES, MAYBE MORE. I WOULD GO ON AN HOUR OR 


I MEAN, HOW CAN YOU KEEP COUNT OF THAT? THAT'S 
HARD THING TO DO. 

"QUESTION: DO YOU RECALL MAKING ANY OTHER 

ATTEMPTS TO QUIT SMQKING, UP UNTIL THIS PQINT 


25 1988 WHEN YQU'VE READ ABQUT BIRTH WEIGHT?" 

26 NQW, THE TESTIMQNY — AND YQU CAN GQ BACK 

THROUGH 

27 YOUR NOTES OR GO BACK THROUGH YOUR MEMORY — WAS THAT 
LESLIE 

28 SAID SHE READ ABOUT BIRTH WEIGHT IN A BABY MAGAZINE, AND 
NOT 

5610 

1 ON THE SIDE OF THE PACK, AND NOT THAT WARNING THAT WAS PUT 

2 UP HERE. 

3 "QUESTION: CAN YOU DESCRIBE YOUR EFFORTS? 

4 "ANSWER: I TRIED TO A FEW TIMES, AN HOUR HERE 

5 AND AN HOUR THERE, AND IT DID NOT GO. AND ONE 

6 TIME, I QUIT FQR A CQUPLE QF WEEKS, WHICH WAS 

7 SHEER HELL. 

8 "QUESTIQN: WHEN YQU SAY 'SHEER HELL,' WHAT DQ 

9 YQU MEAN BY THAT? 

10 "ANSWER: I WENT THRQUGH REALLY BAD 


9 

10 

WITHDRAWALS, 

11 

12 

13 


REAL BAD. 

"QUESTIQN: DESCRIBE WHAT YQU MEAN BY THAT. 

"ANSWER: EXTREME DIZZINESS. IT WAS LIKE IT 


15 

AGITATED, 

16 


ME HIGH. I COULDN'T THINK. I COULDN'T 
CONCENTRATE. I WAS VERY IRRITATED AND 

CRAVED CIGARETTES VERY BADLY. 

"QUESTION: AND YOU MADE IT A COUPLE OF WEEKS? 

"ANSWER: I DID SMOKE IN THAT TIME PERIOD. 


19 I WOULD GO AND SNEAK A CIGARETTE. I KNOW I DID 

20 GO AT LEAST A WEEK WITHOUT ONE, AND THAT WAS 

21 BAD." 

22 OF COURSE, WE TALKED ABOUT BEING MOODY AND 

23 GROUCHY AND IT BEING THE WORST VACATION OF HER LIFE 
BECAUSE 

24 "WE WEREN'T SMOKING" AND BECAUSE HER HUSBAND WAS GOING 

25 THROUGH WITHDRAWAL AS WELL AS HER. 

26 THEY SAY, "WELL, WHEN SHE WANTED TO, SHE COULD 

27 QUIT, AND SHE DID, AND SHE DID IT COLD TURKEY." 

28 AND I SUGGEST TO YOU THAT I WOULDN'T CALL IT 
COLD 

5611 

1 TURKEY WHEN YOU GO TO A DOCTOR BECAUSE YOU'RE HAVING 
TROUBLE 

2 BREATHING. AND THE DOCTOR SAYS "THIS IS IT. YOU'VE GOT 
TO 

3 QUIT." QR "THIS IS GQING TO HAPPEN TO YOU OVER AND OVER 

4 AGAIN." 

5 AND IF YOU REMEMBER, SHE SAID SHE WENT ACROSS 
THE 

6 STREET TO FILL THE PRESCRIPTION FOR THE ANTIBIOTICS THAT 


7 GAVE HER, AND SHE HAD A CIGARETTE OR SHE TRIED TO HAVE A 

8 CIGARETTE. BUT SHE COULDN'T BREATHE. AND SHE TOOK 
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CODEINE, 

9 COUGH SYRUP AND ANTIBIOTICS AND WAS SICK. 

10 THAT'S NOT QUITTING COLD TURKEY. AND WE KNOW 

11 THAT EVEN WHEN PEOPLE QUIT, THE RELAPSE RATES QVER TIME 
ARE 

12 INCREDIBLE. IF YQU REMEMBER, THE RED LINE IS SMQKING 

13 (INDICATING). PEQPLE RELAPSE. WHEN YQU LQQK QVER TIME, 

14 MQRE FRQM SMQKING THAN EVEN HERQIN QR ALCQHQL. AND AT THE 

15 END QF THE TIME PERIQD, PEQPLE ARE BACK TQ SMQKING. 

16 AND THERE WAS SQME QTHER INTERESTING TESTIMQNY, 

17 THAT SMQKING IS THE DRUG THAT CQMES FIRST. AND THAT IT IS 

18 THE PEQPLE WHQ TRY CIGARETTES THAT END UP TRYING QTHER 

19 DRUGS, AND THAT'S WHAT HAPPENED TQ LESLIE. 

20 IT'S CALLED A GATEWAY DRUG. IF YQU NEVER 
SMQKE, 

21 IT'S UNLIKELY YQU ARE GQING TQ EVER DQ CQCAINE QR ALCQHQL 
QR 

22 MARIJUANA (INDICATING). 

23 IF YQU TRY SMQKING BUT DQN'T EVEN KEEP SMQKING, 

24 THE NUMBERS GQ UP. AND IF YQU ARE A SMQKER, THE RATES ARE 

25 HIGH, AND THAT'S BECAUSE IT IS A GATEWAY DRUG. IT IS A 
DRUG 

26 AND IT LEADS TQ QTHER DRUG USE. 

27 BUT THERE WAS ABSQLUTELY NQ EVIDENCE THAT 
LESLIE 

28 WAS ADDICTED TQ MARIJUANA. AND I SUGGEST TQ YQU THAT'S 

5612 

1 BECAUSE WHATEVER "HEAVY" MEANT IN VENTURA, YQU HEARD THE 

2 TESTIMQNY QF HER FIRST HUSBAND WHQ SAID HE SAW HER SMQKE 

3 TWICE. YQU HEARD THE TESTIMQNY QF HER CURRENT HUSBAND, 

4 LEQNARD, WHQ SAID HE SAW HER SMQKE TWICE. AND NQBQDY 

KNQWS 

5 WHERE THAT CAME FRQM. 

6 MR. BRQWN: 20 TIMES. 

7 MS. CHABER: MR. BRQWN CQRRECTED ME. 

8 DEAN MQQRE SAID THAT QVER THE FQUR-YEAR TIME 

9 PERIQD THAT THEY HAD BEEN MARRIED, HE SAW HER SMQKE ABQUT 
20 

10 TIMES, WHICH IS ABQUT FIVE TIMES A YEAR. THAT IS NQT AN 

11 ADDICTED PERSQN. 

12 AND YEAH, LESLIE DID QTHER DRUGS. SHE DID. WE 

13 NEVER DENIED IT. NEVER DENIED IT. IT'S NQT ANYTHING THAT 

14 WAS EVER DENIED. AND WE'RE WILLING TQ GIVE MARIJUANA SQME 

15 CAUSATIQN. WE NEVER SAID ANYTHING QTHER THAN THAT. 

16 IT HASN'T BEEN PRQVED, YQU KNQW, AND IT'S VERY 

17 INTERESTING, THE DISPUTE. WELL, YQU KNQW, WE HAVEN'T 
REALLY 

18 HAD THE INHALATIQN EXPERIMENTS THAT HAVE PRQVED THAT 

19 CIGARETTE SMQKING CAUSES CANCER. 

20 WE HAVE A LQT QF QTHER EVIDENCE, BUT WE'RE 
STILL 

21 MISSING THIS PIECE DQWN HERE (INDICATING). BUT YET DR. 

22 TASHKIN DIDN'T HAVE ANY PRQBLEM, EVEN THQUGH THE STUDY 

23 HASN'T BEEN DQNE YET, CQNCLUDING THAT MARIJUANA CAUSED 

24 CANCER, WHEN THERE HAVEN'T EVEN BEEN THE EPIDEMIQLQGIC 

25 STUDIES, THE STUDIES IN PEQPLE, TQ SEE IF IT REALLY 

26 HAPPENED. 

27 HE'S JUST STARTING THAT STUDY NQW, BUT WE 

28 CQNCEDED THAT. WE SAID, "FINE, MAYBE IT'S A CAUSE." BUT 
IT 

5613 

1 IS NQT THE QNLY CAUSE AND IT IS NQT THE BIGGEST CAUSE. IT 

2 IS A CAUSE. CIGARETTE SMQKING IS THE CAUSE. 
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AND, YOU KNOW, ONE OF THE STATEMENTS 


AND I 


3 

HAD 

4 

5 
TO 


A HARD TIME BELIEVING THIS — YOU ARE TO BELIEVE THAT 
DR. RICHARDSON CAME HERE, LEFT HIS PRACTICE, FLEW UP HERE 


6 COME TESTIFY IN THIS COURTROOM AND TO LIE TO YOU. THAT'S 

7 BASICALLY WHAT YOU WERE TOLD. 

8 YOU CAN'T BELIEVE ANYTHING THAT DR. RICHARDSON 

9 SAID BECAUSE HE MIGHT NOT WANT TO WRITE DOWN IN SOMEBODY'S 

10 CHART THAT THEY HAD DONE DRUGS. HE DOESN'T KNOW HOW 
THAT'S 

11 GOING TO BE USED AGAINST THEM, MAYBE LIKE IT WAS IN THIS 

12 CASE. 

13 BUT HE ALSO SAID THAT PEOPLE SMOKED IN 
HOSPITALS 


14 

15 

16 

17 

18 

19 

20 
21 
TO 
22 

23 

24 
HER 

25 

26 

27 

28 

5614 

1 

SHE 

2 

3 

4 

5 

PATTERN 


WHEN LESLIE WAS GIVING BIRTH. PEOPLE SMOKED ALL OVER THE 
PLACE. THAT WASN'T LIKE IT IS NOW. 

AND YOU HAVE TO TAKE YOURSELF BACK TO THAT TIME 
AND YOU CANNOT APPLY THE STANDARD OF THIS MOMENT TODAY TO 
LESLIE BACK THEN. YOU CANNOT. 

AND DR. RICHARDSON SAID THAT SMOKING WAS A BIG 
PROBLEM FOR HER, SMOKING WAS, BUT THAT OTHERWISE SHE WAS A 
GOOD PATIENT. SHE KEPT ALL HER APPOINTMENTS. SHE TRIED 

DO THE RIGHT THING. SHE WAS A CARING MOTHER. SHE HAD A 
GOOD RELATIONSHIP WITH HER CHILDREN. 

BUT SMOKING ADDICTION WAS A BIG PROBLEM FOR 

SMOKING ADDICTION. AND HE SAID SHE DID ALL THE THINGS SHE 
WAS SUPPOSED TO DO EXCEPT QUIT SMOKING. 

AND I ASKED HIM: 

"QUESTION: DO YOU AND DID YOU HAVE AN OPINION 

DURING THE TIME THAT YOU WERE HER DOCTOR WHEN 

WAS UNDER YOUR CARE AND TREATMENT AS TO WHY 
LESLIE DID NOT COMPLY WITH YOUR ADVICE TO QUIT 
SMQKING? 

"ANSWER: WELL, I THINK LESLIE FITS THE 


6 

7 

8 
9 

THAT 

10 

11 

12 

13 

14 

15 

16 

17 

18 

THAT 

19 

20 
QN 
21 
22 

LUNG 

23 

24 


QF A LQT QF PATIENTS, AND HAVING DEALT WITH 
THQUSANDS QF PATIENTS QVER THE LAST 20 PLUS 
YEARS, I'D HAVE TQ SAY THAT I THINK SMQKING IS 
PRQBABLY QNE QF THE MQST ADDICTIVE PRQBLEMS 

WE HAVE. MAYBE QNLY CRACK CQCAINE IS WQRSE. 
IT'S EXTREMELY ADDICTIVE. I HAVE WQRKED WITH 
MANY, MANY PATIENTS TQ TRY AND GET THEM TQ QUIT 
SMQKING AND I CAN ATTEST AND THEY CAN ATTEST TQ 
ME HQW DIFFICULT IT IS." 

BUT YQU'RE TQ BELIEVE THAT DR. RICHARDSQN CAME 
HERE TQ LIE ABQUT THAT. 

AND I ALSQ THQUGHT I HEARD A STATEMENT THAT DR. 
FQGEL CQULDN'T SAY WHAT CAUSED LESLIE'S LUNG CANCER AND 

DR. BRUGMAN CQULDN'T SAY WHAT CAUSED THE LUNG CANCER. 

"QUESTIQN: DR. BRUGMAN, WHAT IS YQUR QPINIQN 

THE RELATIQNSHIP QR LACK QF RELATIQNSHIP, 
CAUSATIVE CQNNECTIQN BETWEEN SMQKING AND THE 

CANCER? 

"ANSWER: I BELIEVE, IN THIS PARTICULAR CASE" 
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25 

26 

27 

WHAT 

28 

5615 
1 

SMOKING 
2 

3 

4 

INFORMATION 

5 ABOUT OTHER DRUGS, MARIJUANA. 

6 ABOUT ASBESTOS. 

7 AND IN FACT, ALL OF HER TREATING PHYSICIANS 
SAID 

8 THAT THEY DIDN'T KNOW ABOUT THE ASBSESTOS EXPOSURE, 
BECAUSE 


HE'S TALKING ABOUT LESLIE — AND HE HAD ALL THE 
INFORMATION AND ALL THE FACTS — "FROM WHAT I 
KNEW AT THE TIME OF MY CONSULTATION AND FROM 

I LEARNED IN THE PAST MONTH, THERE IS LIKELY A 

STRONG CONNECTION BETWEEN HER HISTORY OF 

AND THE DEVELOPMENT OF HER SMALL CELL LUNG 
CANCER." 

AND HE HAD ALL THE FACTS AND ALL THE 


HE DIDN'T HAVE INFORMATION 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 
UP 

24 

25 

26 

27 

28 


THAT'S NOT WHAT THE FIRST THING YOU THINK OF WHEN YOU SEE 
SOMEBODY, ESPECIALLY A WOMAN WHO IS LIVING AT HOME, TAKING 
CARE OF HER CHILDREN, AS TO WHAT THE CAUSE MIGHT BE. 

SO THEY NEVER EVEN QUESTIONED HER ON THOSE 
ISSUES. THEY NEVER EVEN QUESTIONED HER ON THOSE ISSUES. 

FRAUD HAPPENS WHEN YOU TELL HALF-TRUTHS, 
MISREPRESENT THINGS, DON'T GIVE ALL THE FACTS, WHEN THE 
MANUFACTURER OF THE PRODUCT DENIES THAT THE PRODUCT CAUSES 
OR HARMS TILL THEY GET INTO A COURTROOM, AND SAY — 

EXCUSE ME, YOUR HONOR. 
INAPPROPRIATE JURY INSTRUCTION. 

YOU ARE QUITE RIGHT. AND YQU NEED 


TAKE THAT 


MR. ESCHER: 
QBJECTIQN. 
THE CQURT: 

DQWN. 

MS. CHABER: 
THE CQURT: 


THIS ISN'T — 

NQ, YQU CANNQT READ 


WHAT YQU HAVE 


THERE. I HAVE NQTHING UNDERLINED FQR EMPHASIS IN MY 
INSTRUCTIQN. AND IF THAT'S WHAT THAT WAS THAT YQU PUT 
MY INSTRUCTIQN WAS NQT UNDERLINED. 

MS. CHABER: I UNDERLINED FQR EMPHASIS. 

THE CQURT: THAT'S NQT PART QF THE 


UP, 


INSTRUCTIQN. 

5616 


1 

2 

3 

JURY 

4 


IT SHQULD NQT BE THQUGHT TQ BE. 

MS. CHABER: I'M SQRRY. I WAS 

THE CQURT: YQU DIDN'T MAKE IT 


EMPHASIZING. 
CLEAR TQ THE 


THAT THAT WAS YQUR ADDITIQN, NQT MINE. 

MS. CHABER: I WQULD HAVE. 

THE CQURT: I DQN'T EVEN KNQW WHAT IT WAS, 

BECAUSE I CAN'T READ IT FRQM HERE, BUT I'M JUST SPEAKING 
GENERALLY. 


9 MS. CHABER: I APQLQGIZE, YQUR HQNQR. I WAS 

10 GQING TQ EMPHASIZE THAT, AND THIS WAS NQT — I WAS GQING 
TQ 

11 MAKE IT CLEAR. 

12 THE CQURT: THE QBJECTIQN WAS MADE BEFQRE YQU 

13 SAID IT AND THE QBJECTIQN WAS WELL TAKEN. 

14 MS. CHABER: I WILL JUST READ IT TQ YQU AND 

MAKE 

15 IT EASIER. 

16 "QNE WHQ MAKES A MISREPRESENTATIQN QR FALSE 

17 PRQMISE QR CQNCEALS A MATERIAL FACT WITH THE 

18 INTENT TQ DEFRAUD THE PUBLIC QR A PARTICULAR 


http://legacy.library.ucsf.®du/tiel/fyn05a00/pdfindustrydocuments.ucsf.edu/docs/zlxd0001 



19 CLASS OF PERSONS IS DEEMED TO HAVE INTENDED TO 

20 DEFRAUD EVERY INDIVIDUAL IN THAT CATEGORY WHO 
IS 

21 ACTUALLY MISLED THEREBY." 

22 LESLIE WAS MISLED. LESLIE BELIEVED THEM. YOU 

23 KNOW, I KNOW SHE SHOULDN'T HAVE, BUT SHE DID. SHE DID 

24 EXACTLY, EXACTLY WHAT THEY WANTED HER TO DO. 

25 AND BASICALLY, YOU HEARD FROM THEM THAT SHE IS 
A 

26 RISK-TAKER, THAT SHE IS NOT A PERFECT PERSON, THAT SHE HAS 

27 DONE ALL THESE OTHER THINGS AND THAT IT'S ALL HER OWN 

28 FAULT. YOU HEARD THAT. 

5617 

1 BUT FAULT — YOU WILL SEE NO INSTRUCTION FROM 
THE 

2 COURT THAT LESLIE'S FAULT IS AN ISSUE. AND IT'S JUST A 
FACT 

3 OF LIFE. IF YOU'VE GOT SOMETHING BAD TO SELL, GUESS WHO 

4 YOUR BEST CUSTOMERS ARE? THE WEAK ONES, THE ONES WITH 

5 CHINKS IN THEIR ARMOR, THE ONES THAT AREN'T PERFECT. 

6 DRUG PUSHERS KNOW IT. CON ARTISTS KNOW IT. 

7 SOCIETY KNOWS IT. AND THAT'S WHY WE PUNISH DRUG PUSHERS 
AND 

8 CON ARTISTS WHEN WE CATCH THEM. 

9 AND TOBACCO COMPANIES KNOW ALL ABOUT FINDING 
THE 

10 WEAK ONES AS WELL. AND THAT IS WHY THERE IS EMPHASIS ON 
THE 

11 YOUNG, BECAUSE THEY ARE THE ONES THAT CANNOT RESIST. THEY 

12 HAVE A CHINK IN THEIR ARMOR THAT THEY THINK THEY'RE 

13 INVULNERABLE, AND THEY HAVE BEEN THE FAVORITE TARGET. 

14 AND WHEN YOU COMBINE THAT WITH ADDICTION, AND 

15 WITH CONTINUED MISREPRESENTATIONS AND HALF-TRUTHS, YOU GET 

16 TO THIS RESULT, THAT THEY HAVE LIED, THEY HAVE 

17 MISREPRESENTED, AND THAT LESLIE RELIED ON WHAT THEY SAID 
AND 

18 THAT IS WHAT CAUSED — IS A CAUSE OF HER INJURIES. 

19 AND WHEN YOU TALK ABOUT DAMAGES, IF YOU GET 

20 THERE, CONTRARY TO WHAT MR. FURR SAID, A JURY IS 12 PEOPLE 

21 WHO ARE ENTITLED TO GO OUT AND REACH DECISIONS AND MAKE 

22 WHATEVER REASONABLE COMPROMISES YOU THINK YOU NEED TO MAKE 

23 TO REACH YOUR DECISIONS. YOU ARE NOT BOUND BY THE DAMAGES 

24 WE ASK FOR. YOU ARE NOT BOUND BY THAT AT ALL. 

25 YOU ARE 12 PEOPLE WHO WILL GET TOGETHER, PUT 
YOUR 

26 COLLECTIVE WISDOM TOGETHER. YOU WILL LOOK AT THE ISSUE. 

27 YOU WILL LOOK AT WHETHER OR NOT LIGHT CIGARETTES, WHICH WE 

28 KNOW — WHICH WE KNOW DO NOT HAVE THOSE LOWERED LEVELS. 

AND 

5618 

1 WE KNOW THAT EVERY ONE OF THEIR EXPERTS, IN-HOUSE EXPERTS, 

2 PEOPLE THAT WORK FOR THEM — YOU WANT TO TALK ABOUT BIAS, 

3 TALK ABOUT PEOPLE WHO ARE BEING PAID $100,000 ON TOP OF 

4 THEIR PENSION TO DO 70S DAYS OF WORK AND COME TO 
COURTROOMS 

5 AND TESTIFY. 

6 AND CONTRARY TO WHAT COUNSEL SAID, THE FACT 
THAT 

7 CIGARETTES MAY BE INHERENTLY DANGEROUS IS NOT A DEFENSE TO 

8 NEGLIGENCE — 

9 ESCHER: OBJECTION. 

10 MS. CHABER: — THAT CAN BE SAID — 

11 MR. ESCHER: EXCUSE ME. OBJECTION. IMPROPER 
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ARGUMENT. 


12 

13 MR. BROWN: I'D LIKE TO MAKE A MISCONDUCT 

14 MOTION. THAT'S TWICE NOW. THAT'S THE THIRD TIME. 

15 THE COURT: YOU CAN MAKE YOUR MOTION LATER. 

16 MR. BROWN: ALL RIGHT. 

17 THE COURT: I'M GOING TO ALLOW THE ARGUMENT TO 

18 BE MADE ON BOTH SIDES OF THAT ISSUE WITH THE JURY, KNOWING 

19 THAT WHAT THEY NEED TO DO IS TO TAKE THE INSTRUCTIONS AS I 

20 GIVE IT TO THEM AND APPLY THE FACTS AS THEY FIND THEM TO 
BE 

21 TO THE LEGAL PRINCIPLES THAT I GAVE YOU IN MY 
INSTRUCTIONS. 

22 SO THE JURY KNOWS THAT. 

23 YOU CAN GO AHEAD WITH THE ARGUMENT, HAVING IN 

24 MIND THAT YOU HAVE ONE MINUTE LEFT. 

25 MS. CHABER: I INVITE YOU TO GO LOOK AT 

26 INSTRUCTION NO. 30 — CORRECTION — TO INSTRUCTION 34 AND 

27 SEE IF THOSE WORDS APPEAR THERE ANYWHERE. 

28 ONE HAS TO DO WITH CUSTOM AND PRACTICE. THAT'S 
5619 

1 WHAT'S ON PAGE 34. SO IT'S THE CUSTOM IN THE INDUSTRY TO 

2 TARGET CHILDREN, TO SELL THEM ADDICTIVE DRUGS, AND TO, 

3 INSTEAD OF TAKING OFF CIGARETTES THE HIGHEST TAR, THE 

4 HIGHEST NICOTINE, JUST KEEP PUTTING NEW ONES OUT THERE AND 

5 NEW ONES OUT THERE AND NEW ONES OUT THERE. 

6 AND YOU HEARD FROM THEM. NOT ONE OF THEM IS 

7 BETTER THAN THE OTHER. NOT ONE OF THEM IS BETTER. LIGHT 
IS 

8 NOT LIGHT. ULTRALIGHT IS NOT ULTRALIGHT. THAT IS A 

9 MISREPRESENTATION. 

10 I WANT TO THANK YOU. YOU HAVE BEEN AN 
EXTREMELY 

11 ATTENTIVE JURY. I KNOW WE DROVE YOU CRAZY WITH OUR 
SIDEBARS 

12 AND NEVER STARTING ON TIME, IN LIGHT OF THE FACT THAT WE 

13 ALWAYS TOLD YOU TO BE HERE ON HERE ON TIME. 

14 AND I HOPE NONE OF THAT WILL PLAY, AND I KNOW 

15 NONE OF THAT WILL PLAY — 

16 THE COURT: I'VE GOT TO — 

17 MS. CHABER: — IN YOUR DELIBERATIONS. 

18 THE COURT: I'VE GOT TO RING THE BELL ON YOU, 

TO 

19 BE FAIR TO EVERYBODY. 

20 THAT'S IT. THAT CONCLUDES THE CLOSING 
ARGUMENT. 

21 MS. CHABER: THANK YOU. 

22 THE COURT: LET ME JUST SAY TO COUNSEL, I 

23 DISCOVERED A LITTLE TYPO ON PAGE 86 AND I CORRECTED IT, 

AND 

24 I'LL TELL YOU WHAT IT IS. I WILL GIVE IT TO THE JURY IN A 

25 MINUTE. 

26 PAGE 86, LINE 3. 


27 



MS . 

CHABER: 

86. 


28 



THE 

COURT: 

PAGE 86, LINE 3, THE 

SIXTH WORD 

5620 







1 

SHOULD 

NOT 

HAVE 

i THE LAST 

' LETTER IN IT, SO I 

DELETED THE 

LAST 







2 

LETTER 

OF 

THAT 

WORD. 



3 



DOES 

ANYBODY 

HAVE A PROBLEM WITH 

THAT? 

4 



MR. 

HARDY: 

NO, YOUR HONOR. 


5 



MR. 

ESCHER: 

NO, YOUR HONOR. 


6 



MS . 

CHABER: 

NO. 


7 



MR. 

ROSSE: 

NO, YOUR HONOR. 
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9 

10 

WE 

11 

12 

YOU 

13 

14 
WE 

15 

16 

17 

18 

19 

20 
21 


THE COURT: OKAY. 

MR. BROWN: YOUR HONOR, WE'D LIKE, LATER ON — 

BEFORE YOU MAKE YOUR CONCLUDING INSTRUCTIONS, YOUR HONOR, 


HAVE A MOTION WE'D LIKE TO BE HEARD ON. 

THE COURT: OKAY, JURORS. I 


M GOING TO GIVE 


LL 


A FIVE-MINUTE RECESS TILL FIVE MINUTES AFTER 4:00. 

PLEASE CONTINUE TO FOLLOW THE ADMONITION. 

SEE YOU BACK AT FIVE MINUTES AFTER 4:00. 

(RECESS TAKEN FROM 4:00 TO 4:10 P.M.) 

(THE FOLLOWING PROCEEDINGS WERE HELD IN 
CHAMBERS, OUTSIDE THE PRESENCE OF THE JURY) 

THE COURT: WE ARE ON THE RECORD IN CHAMBERS. 

YES, MR. BROWN. 

MR. BROWN: MY MOTION IS THIS: ON TWO 


COUNSEL FOR THE DEFENDANTS, MR. FURR, 


OCCASIONS 

22 DURING ARGUMENT, 

TWICE 

IMPROPERLY AND INCORRECTLY TOLD THIS JURY THAT INHERENT 
DANGER OF THE CIGARETTES WAS AN ISSUE. 

AND THE FIRST TIME HE TOLD THEM, IT IMPLIED 


23 

24 

25 

THAT 

26 

27 

FOUND 

28 

ASKED 

5621 

1 


IT HAD SOMETHING TO DO WITH NEGLIGENCE. 

THE FACT IS THAT INHERENT DANGER CANNOT BE 

ANYWHERE IN THESE INSTRUCTIONS. THE FACT IS THAT THEY 


FOR 9.00.6, AND AFTER STRENUOUS ARGUMENT AND 


CONSIDERATION, 


2 

3 

4 
IT 

5 


IT WAS DENIED. 

SO HAVING THEIR INSTRUCTION DENIED, 
NEVERTHELESS TRIED TO MAKE THAT ARGUMENT. THE 


THEY 

FIRST 


TIME 


WAS OBJECTED TO. THE SECOND TIME I BELIEVE IT WAS 


OBJECTED 

6 TO. 

7 


9 

WHICH 

10 

11 

12 

13 

14 

15 

16 

17 

18 

THAT 

19 

20 
21 
22 

23 

24 

25 

DOES 

26 
27 


I'M NOT CLEAR — YES, IT WAS. 

AND THIRD, WHEN I MADE THAT MOTION, OR WHEN SHE 
BEGAN TO TALK — WHEN MADELYN BEGAN TO TALK ABOUT INHERENT 
RISK — INHERENT DANGER IS NOT IN THESE INSTRUCTIONS, 

IS CORRECT — AND WHICH WAS AN ATTEMPT TO CORRECT A 
MISCONDUCT OF MR. FURR, WE HEAR AN OBJECTION BY MR. ESCHER 
THAT I MISSTATE OR I'M DOING SOMETHING WRONG WITH THE 
INSTRUCTIONS — EXCUSE ME. HE OBJECTS — I WILL GET THIS 
STRAIGHT — HE OBJECTS BECAUSE MADELYN IS TRYING TO 
STRAIGHTEN OUT THE MISCONDUCT OF THE OTHER LAWYER. 

WE THINK THAT IS GROSSLY UNFAIR, AND THE RELIEF 
IS THIS: WE ASK YOU TO INSTRUCT THE JURY THAT NEGLIGENCE 
AND NO OTHER CAUSE OF ACTION IN THIS CASE AS A DEFENSE 

THE PRODUCT WAS INHERENTLY DANGEROUS. 


MR. ESCHER: 
THINK THAT IT'S — 


MR. 
MS . 
MR. 
MR. 


BROWN: 
CHABER: 
ESCHER: 
BROWN: 


CAN I RESPOND, YOUR HONOR, THAT I 

I MISSPOKE. 

YOU MISSPOKE. 

I THINK YOU MISSPOKE. 

AN INSTRUCTION THAT NEGLIGENCE 


NOT HAVE A DEFENSE OF INHERENT DANGER. 

MR. ESCHER: YOUR HONOR, IF I COULD RESPOND. 
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28 

5622 
1 

HERE 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

5623 
1 

GIVE 

2 

3 

I 


I THINK THAT THE COURSE OF EVENTS IN THE 
COURTROOM WAS NOT PROPERLY DESCRIBED BY MR. BROWN, AND 
IS MY UNDERSTANDING. 

WE HAD ASKED FOR THE 9.00.6 BAJI INSTRUCTION ON 
THE NEGLIGENCE CLAIM. YOUR HONOR INDICATED IT WAS A CLOSE 
QUESTION AND THAT YOU WOULD ALLOW THE PARTIES TO ARGUE IT. 

IN MR. FURR'S CLOSING, HE REFERRED TO INHERENT 
DANGER, WITHOUT CHARACTERIZING THAT AS THE LEGAL STANDARD, 
BUT SIMPLY REFERRED TO CIGARETTES BEING AN INHERENTLY 
DANGEROUS PRODUCT. 

THERE WAS AN OBJECTION BY MS. CHABER. THAT 
OBJECTION WAS OVERRULED. 

WHEN MS. CHABER IN HER CLOSING STARTED TO ARGUE 
THAT INHERENT DANGER WAS NOT A PART OF THE LEGAL STANDARD, 
WHICH IS WHAT I BELIEVE WERE THE WORDS IN EFFECT SHE WAS 
ARTICULATING, I OBJECTED ON THE GROUNDS THAT THAT WAS 
IMPROPER ARGUMENT. THAT IS, IN FACT, WHAT HAPPENED. 

THE COURT: IS THE MATTER SUBMITTED? 

MR. ESCHER: YES, YOUR HONOR. 

MS. BROWN: SUBMITTED. 

MR. HARDY: YES. 

THE COURT: THE REQUEST FOR RELIEF IS DENIED. 

THE MOTION IS DENIED. 

(THE FOLLOWING PROCEEDINGS WERE HELD IN THE 
COURTROOM, IN THE PRESENCE OF THE JURY,. 

AT 4:10 P.M.) 

THE COURT: COUNSEL, PLEASE BE SEATED. 

WE ARE BACK ON THE RECORD. I WANT TO GIVE THE 
JURY THE REMAINING JURY INSTRUCTIONS. 

REMEMBER, I TOLD YOU THAT I WOULD AT THE END 

YOU SOME INSTRUCTIONS THAT RELATE TO HOW YOU CONDUCT 
YOURSELVES DURING YOUR DELIBERATIONS. THOSE ARE THE ONES 


4 WANT TO GIVE YOU NOW. 

5 "IN THE JURY ROOM, IT IS YOUR DUTY TO DISCUSS 

6 THE CASE IN ORDER TO REACH AN AGREEMENT, IF YOU 

7 CAN. EACH OF YOU MUST DECIDE THE CASE FOR 

8 YOURSELF, BUT SHOULD DO SO ONLY AFTER 


CONSIDERING 

9 

HESITATE 

10 

IS 

11 

12 

13 
A 

14 

SUCH 

15 

16 

17 

18 
ON 

19 

20 
21 
22 
23 


THE VIEWS OF EACH JUROR. YOU SHOULD NOT 
TO CHANGE AN OPINION, IF YOU ARE CONVINCED IT 
WRONG. 

HOWEVER, YOU SHOULD NOT BE INFLUENCED TO DECIDE 
ANY QUESTION IN A PARTICULAR WAY SIMPLY BECAUSE 

MAJORITY OF THE JURORS OR ANY OF THEM FAVOR 

A DECISION. 

"THE ATTITUDE AND CONDUCT OF THE JURORS AT THE 
BEGINNING OF THEIR DELIBERATIONS ARE VERY 
IMPORTANT. IT IS RARELY HELPFUL FOR A JUROR, 

ENTERING THE JURY ROOM, TO EXPRESS AN EMPHATIC 
OPINION ON THE CASE OR TO ANNOUNCE A 
DETERMINATION TO STAND FOR A CERTAIN VERDICT. 
WHEN ONE DOES THAT AT THE OUTSET, A SENSE OF 
PRIDE MAY BE AROUSED AND ONE MAY HESITATE TO 
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24 

25 

26 

27 

28 
BY 

5624 
1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

TYPED, 

15 

16 

DELETED 

17 

18 

19 

20 
21 

WHETHER 

22 

23 

24 

25 

26 

27 

28 

5625 
1 

2 

3 

MORE 

4 

5 
TO 


CHANGE A POSITION EVEN IF SHOWN THAT IT IS 
WRONG. REMEMBER THAT YOU ARE NOT PARTISANS OR 
ADVOCATES IN THIS MATTER. YOU SHOULD BE 
IMPARTIAL JUDGES OF THE FACTS. 

"YOU MUST NOT DETERMINE ANY ISSUE IN THIS CASE 


CHANCE, SUCH AS THE FLIP OF A COIN, THE DRAWING 
OF LOTS OR BY ANY OTHER CHANCE DETERMINATION. 
FOR EXAMPLE, IF YOU DETERMINE THAT A PARTY IS 
ENTITLED TO RECOVER, YOU MUST NOT ARRIVE AT THE 
AMOUNT OF DAMAGES TO BE AWARDED, OR ANY 
PERCENTAGE OF FAULT, BY AGREEING IN ADVANCE TO 
DETERMINE AN AVERAGE AND TO MAKE THAT YOUR 
VERDICT, WITHOUT FURTHER EXERCISE OF YOUR 
INDEPENDENT CONSIDERATION, JUDGMENT AND 
DECISION. 

"THE INSTRUCTIONS WHICH I AM GIVING TO YOU WILL 
BE MADE AVAILABLE IN WRITTEN FORM FOR YOUR 
DELIBERATIONS. 

YOU WILL FIND THAT THE INSTRUCTIONS MAY BE 

PRINTED OR HANDWRITTEN. PORTIONS MAY HAVE BEEN 
ADDED OR DELETED. YOU MUST DISREGARD ANY 

PART OF AN INSTRUCTION AND NOT SPECULATE AS TO 
WHAT IT WAS OR AS TO THE REASON FOR THE 
DELETION. YOU ARE NOT TO BE CONCERNED WITH THE 
REASONS FOR ANY MODIFICATION. 

EVERY PART OF THE TEXT OF AN INSTRUCTION, 

TYPED, PRINTED, OR HANDWRITTEN, IS OF EQUAL 
IMPORTANCE. YOU ARE TO BE GOVERNED ONLY BY THE 
INSTRUCTION IN ITS FINAL WORDING. 

"YOU SHALL NOW RETIRE AND SELECT ONE OF YOUR 
NUMBER TO ACT AS FOREPERSON. YOUR FOREPERSON 
SHALL PRESIDE OVER YOUR DELIBERATIONS. ALL 
JURORS SHOULD PARTICIPATE IN ALL DELIBERATIONS 

AND VOTE ON EACH ISSUE. ANSWER THE QUESTIONS 
ACCORDING TO THE DIRECTIONS ON THE FORM AND ALL 
OF THE INSTRUCTIONS OF THE COURT. IF NINE OR 

CAN AGREE ON THE ANSWERS, YOU SHALL RETURN A 
SPECIAL VERDICT IN THE FORM OF WRITTEN ANSWERS 


7 

8 
9 

10 

MORE 

11 

12 

13 

14 

15 

16 

17 

COPIES 

18 
ON 
19 


QUESTIONS ON A FORM YOU WILL BE GIVEN. 

AS SOON AS ANY NINE OR MORE JURORS HAVE AGREED 
UPON EACH ANSWER, HAVE THE ANSWER SIGNED AND 
DATED BY YOUR FOREPERSON AND RETURN WITH IT TO 
THIS ROOM. IT NEED NOT BE THE SAME NINE OR 

JURORS THAT AGREE UPON EACH ANSWER TO THE 
QUESTIONS. YOU MAY BE POLLED IN OPEN COURT. IF 
SO, EACH JUROR MUST BE ABLE TO STATE TRUTHFULLY 
THAT THE ANSWER DOES OR DOES NOT EXPRESS HIS OR 
HER VOTE." 

NOW, ON THE SPECIAL VERDICT FORM, I'M GOING TO 
SEND INTO THE JURY ROOM WITH YOU AN ORIGINAL AND 12 

THE ORIGINAL IS GOING TO HAVE THE WORD "ORIGINAL" STAMPED 

THE FIRST PAGE. THAT'S THE OFFICIAL DOCUMENT. THAT'S THE 
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20 ONE THAT'S TO BE SIGNED BY YOUR FOREPERSON AND THEN 
RETURNED 

21 TO THIS COURTROOM AFTER YOU HAVE REACHED YOUR VERDICT. 

22 THE 12 COPIES ARE FOR YOUR CONVENIENCE, BOTH 

23 DURING YOUR DELIBERATIONS, AND IF YOU WISH TO MARK THEM AS 

24 TO REFLECT YOUR VOTE, YOU CAN BRING THEM INTO THIS 
COURTROOM 

25 WITH YOU WHEN THE VERDICT IS READ, BECAUSE YOU MAY BE 
POLLED 

26 IN OPEN COURT. 

27 AND AS I SAY, IF SO, WE WILL BE ASKING YOU WHAT 

28 YOUR ANSWERS WERE TO EACH OF THE INDIVIDUAL QUESTIONS. SO 

5626 

1 IF YOU WANT TO USE THOSE COPIES TO AID YOU IN THAT 
RESPECT. 

2 YOU MAY DO THAT AS WELL. THE ORIGINAL IS THE ONE THAT IS 

3 OFFICIAL AND THE ONE THAT COUNTS. 

4 NOW, NO MATTER WHAT ANSWERS YOU GIVE TO THE 

5 QUESTIONS THAT THE COURT IS PUTTING TO YOU, YOU WILL BE 

6 ASKED TO COMPLETE A NUMBER OF VERDICT FORMS. 

7 YOU ARE NOT BEING ASKED TO RETURN TO THIS 

8 COURTROOM EACH TIME THAT YOU COMPLETE AN INDIVIDUAL 
VERDICT 

9 FORM. RATHER, YOU ARE TO RETURN TO THIS COURTROOM AFTER 
YOU 

10 HAVE COMPLETED ALL FORMS WHICH YOU DECIDE TO COMPLETE 
UNDER 

11 THE DIRECTIONS CONTAINED IN THE FORMS. 

12 THE EXHIBITS WHICH ARE IN EVIDENCE WILL BE 
GOING 

13 INTO THE JURY ROOM WITH YOU AT THE START OF YOUR 

14 DELIBERATIONS. YOU MAY TAKE INTO THE JURY ROOM WITH YOU 
ANY 

15 NOTES WHICH YOU HAVE TAKEN HERE IN COURT DURING THE TRIAL. 

16 YOU MAY NOT TAKE YOUR NOTES OUT OF THAT JURY ROOM, FOR 

17 EXAMPLE, AT LUNCHTIME, OR DURING A RECESS OR AT THE END OF 

18 THE DAY. THE NOTES MUST REMAIN IN THE JURY ROOM. 

19 IF YOU HAVE ANY QUESTIONS OF ME DURING THE 
COURSE 

20 OF YOUR DELIBERATIONS, YOU MUST PUT THEM INTO A WRITTEN 
NOTE 

21 AND GIVE THEM TO OUR BAILIFF, WHO IS MR. WALT WEATHERLY, 
FOR 

22 DELIVERY TO ME. HE WILL HAVE A WRITTEN FORM FOR YOUR USE 
IN 

23 PRESENTING ANY QUESTIONS TO THE COURT. 

24 I WANT TO MEET WITH YOU AT THE END OF EVERY DAY 

25 DURING WHICH YOUR DELIBERATIONS CONTINUE; THAT IS, I WANT 
TO 

26 MEET WITH YOU DURING ANY AND EVERY DAY DURING WHICH YOUR 

27 DELIBERATIONS CONTINUE AT THE END OF THE DAY. OTHER THAN 

28 TODAY, BECAUSE IT'S SO LATE IN THE AFTERNOON. 

5627 

1 AND YOU WILL DETERMINE WHAT HOURS IT IS THAT 
YOU 

2 WISH TO START AND YOU WISH TO ADJOURN, WITHIN REASON. YOU 

3 NEED TO TELL THE BAILIFF — FOR EXAMPLE, HAVE YOUR 

4 FOREPERSON, ASSUMING YOU SELECT A FOREPERSON TODAY BEFORE 

5 YOU GO HOME, OR IF NOT, HAVE SOMEBODY SPEAKING FOR YOU 
TELL 

6 THE BAILIFF WHAT TIME IT IS THAT YOU WISH TO RESUME YOUR 

7 DELIBERATIONS TOMORROW MORNING. 

8 THE BAILIFF WILL THEN AGREE TO MEET YOU AT A 
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9 GIVEN LOCATION. IF FOR ANY REASON AT ANY TIME YOU GET 
LOST, 

10 THAT IS, YOU GET SEPARATED FROM THE GROUP AND DON'T 
REMEMBER 

11 WHERE TO MEET THE BAILIFF, YOU CAN ALWAYS RETURN TO THIS 

12 COURTROOM, AND TATSUO WILL SEE THAT YOU HOOK UP WITH THE 

13 OTHER PEOPLE. BUT THE BAILIFF WILL TAKE CARE OF MAKING 

14 ARRANGEMENTS WITH YOU. 

15 NOW, I WANT TO TELL YOU SOMETHING THAT IS 

16 ABSOLUTELY CRITICAL. AT ALL TIMES, EXCEPT WHEN ALL 12 OF 

17 YOU ARE IN THAT JURY ROOM, YOU MAY NOT DISCUSS THIS CASE 

18 WITH ANYONE OR LET ANYONE DISCUSS IT WITH YOU, OR FORM OR 

19 EXPRESS ANY OPINIONS ABOUT THE CASE. 

20 IN OTHER WORDS, THE ADMONITION THAT I'VE BEEN 

21 GIVING YOU THROUGHOUT THE TRIAL CONTINUES TO APPLY AT ALL 

22 TIMES EXCEPT WHEN ALL 12 OF YOU ARE IN THAT JURY ROOM. 

23 SO IF YOU GO TO LUNCH — SO, AT LUNCHTIME, FOR 

24 EXAMPLE, YOU ARE ON YOUR OWN. YOU CAN DO WHAT YOU WANT. 

25 YOU NEED TO TELL THE BAILIFF, "WE WANT TO GO LUNCH AT A 

26 CERTAIN TIME. WE WANT TO RETURN AT A CERTAIN TIME." THE 

27 BAILIFF WILL MEET YOU AT THE APPOINTED HOUR TO BE SURE 
THAT 

28 ALL 12 OF YOU ARE THERE. 

5628 

1 AS AN EXAMPLE, IF A NUMBER DECIDE TO GO OUT TO 

2 LUNCH TOGETHER OR EVEN IF ALL OF YOU GO OUT TO LUNCH 

3 TOGETHER, YOU CAN'T TALK ABOUT THE CASE WHILE YOU ARE OUT 
TO 

4 LUNCH. OR IF YOU TAKE A RECESS TOGETHER, YOU CANNOT TALK 

5 ABOUT THIS CASE IN GROUPS OR EVEN AMONG ALL 12 OF YOU 
DURING 

6 A RECESS. 


7 AND THAT'S THE REAL REASON THAT I WANT TO MEET 

8 WITH YOU AT THE END OF EACH DAY DURING WHICH YOUR 
DELIBERATIONS CONTINUE, BECAUSE I WANT TO REMIND YOU OF 


9 

THE 
10 
11 
12 

13 

ONCE 

14 

15 

16 
ANY 

17 

18 

19 
YOU 

20 
HAVE 

21 ANY FURTHER SIDEBAR MEETING WITH ME BEFORE THE JURY 
RETIRES 


IMPORTANCE OF THAT REQUIREMENT. 

SO, FOR EXAMPLE, ASSUMING THAT YOU RECESS IN A 
FEW MINUTES — AND THE CHOICE WILL BE YOURS ABOUT WHEN YOU 
LEAVE — THAT ADMONITION IS BACK IN EFFECT TONIGHT. SO 

THE 12 OF YOU LEAVE THAT JURY ROOM, PRESUMABLY IN A FEW 
MINUTES, YOU MAY NOT DISCUSS THIS CASE WITH ANYONE OR LET 
ANYONE DISCUSS IT WITH YOU. YOU MAY NOT FORM OR EXPRESS 

OPINIONS ABOUT HE CASE. THAT'S VERY, VERY IMPORTANT TO 
MAINTAIN THE INTEGRITY OF THE PROCESS. 

LET ME ASK COUNSEL IF THERE IS ANYTHING THAT 

THINK I SHOULD TELL THE JURY OR IF ANY OF YOU WANTS TO 


22 

23 

24 

25 

26 
A 

27 

28 

5629 

1 


TO DELIBERATE? 

MS. CHABER: 
MR. HARDY 
MR. ROSSE 
THE COURT 


NO. 

NO. 

AS TO THE ALTERNATES, YOUR HONOR? 
I WILL TAKE CARE OF ALTERNATES IN 


MINUTE. 


TATSUO, WILL YOU PLEASE SWEAR THE BAILIFF. 
(BAILIFF SWORN) 
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THE COURT: 


OKAY. I WANT THE FOUR ALTERNATES 


2 
TO 

3 REMAIN. I'M GOING TO SPEAK WITH YOU SEPARATELY. 

4 WOULD THE OTHER 12 PLEASE FOLLOW THE BAILIFF 
FROM 

5 THE COURTROOM. 

6 (THE JURY RETIRED TO DELIBERATE AT 4:20 P.M.) 

7 THE COURT: OKAY. PLEASE BE SEATED. 

8 THESE COMMENTS, THE RECORD SHOULD SHOW, ARE 
BEING 

9 DIRECTED TO THE FOUR ALTERNATES WHO ARE REMAINING WITH US. 

10 THE FIRST THING I WANT TO SAY TO YOU ALL IS 
THAT 

11 YOUR JURY SERVICE IN THIS CASE IS NOT AT AN END. YOU 
REMAIN 

12 AS JURORS IN THIS CASE. IF FOR ANY REASON ANY OF THE 
OTHER 

13 12 IS UNABLE TO COMPLETE THEIR JURY SERVICE FOR ANY 
REASON, 

14 THEN ONE OR MORE OF YOU WILL BE SUBSTITUTED IN AS 

15 DELIBERATING JURORS. 

16 THEREFORE, THE ADMONITION CONTINUES TO APPLY TO 

17 YOU. IT IS ABSOLUTELY CRITICAL THAT YOU DO NOT DISCUSS 
THIS 

18 CASE WITH ANYONE OR LET ANYONE DISCUSS IT WITH YOU, THAT 
YOU 

19 DO NOT FORM OR EXPRESS ANY OPINIONS ABOUT THE CASE. 

20 IT IS NOT NECESSARY FOR US TO HOLD YOU, THOUGH, 

21 IN THIS COURTROOM WHILE THE OTHERS DELIBERATE, IF YOU ARE 

22 ABLE TO GIVE TATSUO A TELEPHONE NUMBER WHERE YOU CAN BE 

23 REACHED AT ALL BUSINESS HOURS OF THE DAY AND BE BACK INTO 

24 THIS COURTROOM APPROXIMATELY WITHIN AN HOUR, IF TATSUO 

25 SHOULD CALL AND ASK YOU TO RETURN. 

26 SO LET ME ASK EACH OF YOU, IN TURN, WHETHER YOU 

27 ARE ABLE TO GIVE US A TELEPHONE NUMBER, WITH THE 

28 UNDERSTANDING THAT YOU WILL BE THERE AT ALL BUSINESS HOURS 
5630 

1 OF THE DAY AND THAT YOU WILL BE BACK IN THE COURTROOM 
WITHIN 

2 APPROXIMATELY AN HOUR, IF TATSUO SHOULD CALL AND ASK YOU 
TO 

3 DO SO. 

4 MS. VARGAS, CAN YOU DO THAT? 

5 JUROR NO. 13: I HAVE TO GO TO WORK TOMORROW 

6 , RIGHT? 

7 THE COURT: I DON'T — WELL, WHETHER YOU GO TO 

8 WORK OR NOT — WHETHER YOU GO TO WORK OR NOT IS UP TO YOU, 

9 AS LONG AS YOU ARE STILL A JUROR IN THIS CASE. SO WHETHER 

10 THAT ANSWERS THAT QUESTION OR NOT, I DON'T KNOW. BUT 
THAT ' S 

11 BETWEEN YOU AND YOUR EMPLOYER. I DON'T HAVE ANY INPUT ON 

12 THAT. 

13 BUT WHETHER YOU CHOOSE TO GO TO WORK OR WHETHER 

14 YOU STAY HOME, THE THING THAT I NEED FROM YOU IS YOUR 

15 AGREEMENT THAT YOU WILL BE AT A NUMBER THAT YOU GIVE 

TATSUO 

16 AT ALL BUSINESS HOURS OF THE DAY, BECAUSE OTHERWISE I 
CAN'T 

17 LET YOU LEAVE THE COURTHOUSE, BECAUSE WE NEED TO BE ABLE 
TO 

18 GET A HOLD OF YOU. 

19 AND I'M TRYING TO DO THIS FOR YOUR BENEFIT AND 

20 YOUR CONVENIENCE. 
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21 


JUROR NO. 

13: OKAY. 

22 


THE COURT; 

: IT'S UP TO YOU. 

23 


JUROR NO. 

13: I'M A LETTER CARRIER, THOUGH 

24 

I 'M NOT 

IN AN OFFICE. 

I'M DELIVERING MAIL. 

25 


THE COURT; 

: YOU REMAIN A JUROR IN THIS CASE 

26 


SO IF BEING A JUROR IN THIS CASE EXCUSES YOU 

FROM 




27 

WORK — 



28 


JUROR NO. 

13: OKAY. 
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1 


THE COURT: 

: — YOU REMAIN A JUROR. I DON'T 

WANT 





2 TO GIVE YOU LEGAL ADVICE. I DON'T WANT TO GIVE YOU LEGAL 

3 ADVICE, BUT YOUR STATUS DOES NOT CHANGE TOMORROW. IT IS 
THE 

4 SAME TOMORROW AS IT IS TODAY WITH US. 

5 JUROR NO. 13: I COULD GIVE MY PHONE NUMBER AT 

6 HOME. 

7 THE COURT: STAY HOME? OKAY. 

8 JUROR NO. 13: OKAY. 

9 THE COURT: OKAY. THAT'S GOOD. 


10 

AND MR. ROYALE, CAN 

YOU DO THAT? 

11 

JUROR NO. 

17 : 

: YES. 


12 

THE COURT: 


MR. SUI 

MENDOZA? 

13 

JUROR NO. 

18 : 

: YES. 


14 

THE COURT: 


AND MS. 

ROBISON? 

15 

JUROR NO. 

16: 

: YES. 


16 

THE COURT: 


OKAY. 

I'M GOING TO 


GIVE 

17 YOUR NOTEBOOKS TO TATSUO WHEN YOU LEAVE TODAY. 

18 AFTER YOU GIVE HIM YOUR TELEPHONE NUMBER, WE'LL 

19 HOLD ON TO THEM FOR YOU. WE WILL STAY IN TOUCH WITH YOU, 
IF 

20 WE HAVE ANY NEWS FOR YOU. 

21 WE ARE SENSITIVE — WE APPRECIATE THE PUBLIC 

22 SERVICE THAT YOU HAVE PERFORMED AND THAT YOU'RE GOING TO 

23 CONTINUE TO PERFORM, AND WE ARE SENSITIVE TO YOUR 

24 CONVENIENCE. 

25 IF WE HAVE ANY NEWS FROM THIS JURY, TATSUO WILL 

26 CALL YOU IMMEDIATELY. WE'RE NOT LEAVE YOU HANGING, SO YOU 

27 WILL KNOW IF HE DOESN'T CALL YOU, IT'S BECAUSE NOTHING HAS 

28 HAPPENED, BECAUSE WE DON'T HAVE ANY NEWS FOR YOU. 
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1 SO THE BOTTOM LINE IS, YOU KNOW WE ARE PAYING 

2 VERY CAREFUL ATTENTION TO YOUR CONVENIENCE, AND WE'LL GET 
IN 

3 TOUCH WITH YOU THE MINUTE WE HAVE ANY NEWS FOR YOU, 

WHETHER 

4 YOU NEED TO RETURN TO THE COURTROOM OR WHETHER YOU ARE 

5 EXCUSED. 

6 NOW, LET ME SAY THIS: IF THE JURY REACHES A 

7 VERDICT AND YOU ARE EXCUSED FROM THIS CASE, TATSUO WILL 
TELL 

8 YOU AT THAT POINT THAT YOU ARE FREE OF THE ADMONITION. 

AND 

9 IF HE TELLS YOU THAT, THEN AT THAT POINT YOU WOULD BE FREE 

10 TO DISCUSS THIS CASE WITH ANYONE AND EVERYONE OR CHOOSE 

NOT 

11 TO DO IT. THE CHOICE WOULD BE YOURS. 

12 BUT WHAT IS ABSOLUTELY CRITICAL IS THAT YOU 

13 CONTINUE TO RESPECT THE ADMONITION UNTIL SUCH TIME AS 
TATSUO 

14 CALLS AND RELIEVES YOU OF THAT ADMONITION, BECAUSE IT'S 
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15 CRITICAL TO MAINTAIN YOUR INTEGRITY AS JURORS IN THIS CASE 

16 THAT YOU DO NOT DISCUSS THIS CASE WITH ANYONE, LET ANYONE 

17 DISCUSS IT WITH YOU OR DO NOT FORM OR EXPRESS ANY OPINIONS 

18 ABOUT THE CASE. 

19 SO I WANT TO THANK YOU VERY MUCH FOR THE JURY 

20 SERVICE THAT YOU HAVE PERFORMED AND THAT YOU ARE GOING TO 

21 CONTINUE TO PERFORM FOR US IN THIS CASE. THANK YOU. 

22 WE ARE IN RECESS. 

23 (THE PROCEEDINGS ADJOURNED AT 4:25 P.M.) 

24 

25 

26 

27 

28 
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